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[Title of Court and Cause.]

Praecipe for Apostles on Appeal.

To the Clerk of the Above-entitled Court:

Please prepare ft)r respondent in the above-en-

titled action the Apostles, viz., a certified copy of

the entire record as filed with the exception of. the

Notice of Filing Bond for Costs and Staying Execu-

tion; Order Staying Execution and the Praecipe for

Citation, etc., also a statement as required by Rule

4, Section 1, sub. 1, of the Admiralty Rules of the

Circuit Court of Appeals.

KNIGHT & HEGGERTY,
Proctor for Respondent.

[Endorsed]: Filed Dec. 4, 1913. W. B. Maling,

Clerk. By Lyle S. Morris, Deputy. [1*]

[Title of Court and Cause.]

Statement of Clerk U. S. District Court.

PARTIES.
Libelant: Ed. Schmidt.

Respondent: Pacific Mail Steamship Company, a

corporation.

PROCTORS.
Libelant: James W. Ryan, Esquire, San Francisco,

California.

Respondent: Messrs. Knight and Heggerty (Chas.

J. Heggerty, Esquire, appearing in the case), San
Francisco, California. [2]
•Page-number appearing at foot of page of original certified Record.
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PROCEEDINGS.
1913.

October 20. Piled verified Libel for wages.

Issued Citation for the appearance

of the respondent herein and

which said Citation was after-

wards on the 25th day of October,

1913, returned and filed in this

office with the return of the

United States Marshal endorsed

thereon, as follows:

"I have served this Writ per-

sonally by handing copy of this

Writ to Charles J. Heggerty,

Proctor for Respondent, whose

admission of service is endorsed

hereon at San Francisco, Califor-

nia, this 21st day of October, A.

D. 1913.

O. T. ELLIOTT,
U. S. Marshal.

By Geo. H. Bumham,
Chief Office Deputy.

The defendant Pacific Mail Steam-

ship Company in the within en-

titled cause hereby admits service

of the within Citation this 21st

day of October, 1913.

PACIFIC MAIL STEAMSHIP
COMPANY,

By KNIGHT & HEGGERTY,
Its Proctors."



October 25.

October 27.

October 29.

November 5.

November 14.

November 18.

November 22.

vs. Ed. Schmidt. 3

Filed Answer of Pacific Mail Steam-

ship Company, to the Libel here-

in.

Filed libelant's Exceptions to Re-

spondent's Answer.

The Exceptions filed herein to the

Answer of the respondent, this

day came on for hearing in the

District Court of the United

States for the Northern District

of California, First Division, be-

fore the Honorable M. T. Dooling,

Judge. [3]

After hearing counsel for the

respective parties the Court or-

dered the said exceptions over-

ruled and that counsel proceed

with the trial of said cause.

Thereupon after the producing of

witnesses and arguments of coun-

sel the cause was submitted and
after consideration the Court filed

its written opinion in favor of the

libelant.

Filed Decree.

Filed Notice of Appeal.

Filed Assignment of Errors.

Filed Transcript of Testimony taken

in open court. [4]
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In the District Court of the United States, Northern

District of California, First Division.

IN ADMIRALTY—No. .

ED. SCHMIDT,
Libelant,

vs.

PACIFIC MAIL STEAMSHIP COMPANY, a Cor-

poration,

Respondent.

Libel for Mariner's Wages.

To the Honorable MAURICE T. DOOLINa, Judge

of the District Court of the United States in

and for the Northern District of California,

First Division:

The libel of Ed. Schmidt, mariner, late chief stew-

ard on board the American steamship "City of Syd-

ney," and a resident of the City and County of San

Francisco, State of California, against Pacific Mail

Steamship Company, a corporation duly created, or-

ganized, and existing under and by virtue of the laws

of the State of New York, and having its principal

place, or one of its principal places, of business at

the City and County of San Francisco, State and

Northern District of California, and engaged in the

business of carrjdng passengers and cargo by sea,

now or late owner of said steamship "City of

Sydney," in a cause of wages, civil and maritime,

alleges as follows:

L
That in the month of September, one thousand
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nine hundred and thirteen, at the port of San Fran-
cisco, in the State and Northeni District of Califor-

nia, the said respondent, the said Pacific Mail Steam-
ship Company, a corporation, by its agent or [5]
agents, did hire the libelant to serve as chief stew-
ard on board the said steamship ''City of Sydney,''
for part of a voyage from the port of Balboa, in

the Republic of Panama, to said port of San Fran-
cisco, and for part of a voyage from said port of San
Francisco to said port of Balboa, at the wages of

one hundred dollars ($100.00) per month and an al-

lowance of one dollar ($1.00) for each and every day
as victualling money; and that in pursuance of said

agreement the libelant entered into the service of the

respondent as such chief steward on board the said

steamship on or about the forenoon of the twenty-
fifth day of September, in the year aforesaid.

II.

That the said steamship ''City of Sydney," having
taken the libellant on board as chief steward, dis-

charged her cargo, and made freight, and completed

her voyage from the said port of Balboa to the said

port of San Francisco; and immediately thereafter

began taking, and thereafter continued to take, on
board a cargo for a voyage from the said port of San
Francisco to the said port of Balboa, with the libel-

ant on board as chief steward.

III.

That on or about the evening of the first day of

October, in the year one thousand nine hundred and
thirteen, and after the said steamship ''City of

Sydney" had taken on board part of said cargo for
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said voyage from the port of San Francisco to the

port of Balboa, the respondent, by its agent or

agents, without any cause, and without the consent

of the libelant, and against his will, turned him on

shore, and would not permit him to perform any part

of the remainder of said voyage, and the said steam-

ship is now making the said voyage and is not now

within the Northern District of California.

IV.

That during the whole time the libelant was on

board the said steamship "City of Sydney" he well

and faithfully performed his [6] duty as such

chief steward, and was obedient to all lawful com-

mands of the respondent, by its agent or agents,

whereby he became entitled to demand, and he did

demand, and there was due to him, at the time that

respondent so turned him on shore, to wit, on the

evening of the first day of October, in the year afore-

said, one-third part of the wages then earned by

him, to wit, the sum of ten and 11/100 ($10.00) dol-

lars, over and above all just deductions and whereby

he became entitled to demand, and he did demand,

and there was due to him, four days after respondent

so turned him on shore, to wit, on the evening of

the fifth day of October, in the year aforesaid, the

balance of his wages under said agreement, to wit,

the sum of twenty and 22/100 ($20.22) dollars, over

and above all jus| deductions; and that no part of

said wages and victualling money, or wages or vic-

tualling money, has been paid to libelant.

V.

That all and singular the premises are true, and
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within the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

WHEREFORE the libelant prays that process in

due forni of law, according to the course of this

Honorable Court in cases of admiralty and maritime

jurisdiction, may issue against the said Pacific Mail

Steamship Company, a corporation, owner as afore-

said, and that it may be required to appear and

answer, on oath, all and singular the matters afore-

said, and that this Honorable Court would be pleased

to decree the payment by respondent to libelant of

the wages and allowance for victualling money afore-

said, to wit, the sum of thirty and 33/100 ($30.33)

dollars, with interest and costs, and a sum equal to

one day's pay for each and every day during which

payment of said wages and victualling money has

been delayed beyond the evening of the first day of

October, in the [7] year aforesaid, to wit, the sum

of eighty-two and 27/100 ($82.27) dollars, and a sum

equal to one day's pay for each and every day dur-

ing which payment of said wages and victualling

money shall be delayed beyond the date of the filing

of this libel, together with interest; and that the

libelant may have such other and further relief in

the premises, as in law and justice he may be en-

titled to receive.

JAMES W. RYAN,
Proctor for Libelant.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Ed. Schmidt, being first duly sworn, deposes and
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says that he is the libelant in the foregoing libel;

that he has read the same and knows the contents

thereof, and that the said libel is true of his own'

knowledge, except as to the matters therein stated

to be alleged on information and belief, and as to

those matters that he believes it to be true.

ED. SCHMIDT.

Subscribed and sworn to before me this 20th day

of October, 1913.

[Seal] W. B. MALING,
U. S. Commissioner.

[Endorsed] : Filed Oct. 20, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [8]

Citation for Appearance of Respondent.

Northern District of California,—ss.

The President of the United States of America, to

the Marshal of the United States for the

[Seal] Northern District of California, Oreet-

ing:

Whereas, a Libel has been filed in the District

Court of the United States for the Northern District

of California, on the 20th day of October, in the year

of our Lord one thousand nine hundred and thirteen.

By Ed. Schmidt vs. Pacific Mail Steamship Co.,

in a certain action for wages, civil and maritime, to

recover the sum of $112.60, and Int. (as by said libel,

reference being hereby made thereto, will more fully

and at large appear), therein alleged to be due the

said libelant and praying that a citation may issue

against the said respondent, pursuant to the rules



vs. Ed. Schmidt. 9

and practice of this Court; NOW, THEREFORE, we

do hereby empower and strictly charge and com-

mand you, the said Marshal, that you cite and ad-

monish the said respondent, if shall be found

in your District, that be and appear before

the said District Court, on the 25th day of October,

A. D. 1913, at 10 o'clock in the forenoon, at the

courtroom in the city of San Francisco, then and

there to answer the said libel, and to make

allegations in that behalf; and have you then and

there this writ, with your return thereon.

WITNESS, the Honorable M. T. DOOLINO,

Judge of said Court, the 20th day of October, in the

year of our Lord, one thousand nine hundred and

thirteen and of our independence, the one hmidred

and 38th.

W. B. MALING,
Clerk.

By C. W. Calbreath,

Deputy Clerk.

JAMES W. RYAN,
Proctor. [9]

MARSHAL'S RETURN.
I have served this writ personally by handing

copy of this Writ to Charles J. Heggerty, proctor for

respondent, whose admission of service is endorsed

hereon at San Francisco, California, this 21st day of

October, A. D. 1913.

C. T. ELLIOTT,

U. S. Marshal.

By Geo. H. Bumham,
Chief Office Deputy Marshal.



10 Pacific Mail Steamship Company

The defendant Pacific Mail Steamsliip Company

in the within entitled cause hereby admits service

of the within citation this 21st day of October, 1913.

PACIFIC MAIL STEAMSHIP COMPANY,
By KNIGHT & HEGGERTY,

Its Proctors.

[Endorsed] : Filed Oct. 25, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [10]

[Title of Court and Cause.]

Order Shortening Time Within Which Respondent

May Appear and Answer.

Good cause appearing therefor, IT IS HEREBY
ORDERED that the time within which Pacific Mail

Steamship Company, a corporation, the respondent

above-named, inay appear and answer to the libel

filed by libelant, the said Ed Schmidt, in the above-

entitled cause, will be, and hereby is, shortened so

that said respondent must appear and answer the

said libel on or before Saturday, the 25th day of

October, 1913.

Dated, San Francisco, Cal., October 20, 1913.

M. T. DOOLING,
United States District Judge.

[Endorsed] : Filed Oct. 20, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [11]
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[Title of Court and Cause.]

Answer to Libel.

To Honorable MAURICE T. DOOLIXG, Judge of

the District Court of the United States, in and

for the Northeni District of California:

Comes now the Pacific Mail Steamship Company,
the respondent above named, by its Pi'octors Knight

& Heggerty, and answers the Libel filed herein by

Ed Schmidt, libelant, as follows, to wit:

1. Answering Article I of the Libel, respondent

denies that libelant was ever hired to serve as chief

steward of said vessel for a part of a voyage on said

vessel from Balboa to San Francisco, or for part of

a voyage from San Fi*ancisco to Balboa, or that he

ever entered upon or performed any services under

any such employment at the wages alleged or at any

wages or at all; or as chief steward or a seaman on

said vessel; but avers that libelant was a member
of the crew of said vessel and signed articles as

chief steward thereon for the round voyage in July,

1913, from San Francisco to Balboa and return to

San Francisco, that on the return of said vessel to

San Francisco prior to September 25, 1913, and after

she was made fast at her dock and had [12] fin-

ished her said round voyage the said employment of

libelant ceased his employment as a seaman on said

vessel ended and he then ceased to be a member of the

crew of said vessel and was paid off in full his wages

as a member of the crew of said vessel; that on

about September 25, 1913, respondent employed li-
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belant on shore wages and not as a member of the

crew of said or any vessel and not as chief steward

of said or any vessel, but to render and perform

shore services for the respondent on its dock and

about said vessel in the City and County of San

Francisco and not otherwise; that libelant never did

sign or enter into any shipping articles upon or

about said or any vessel after said vessel had re-

turned and tied up to her dock on her return from

said round voyage, or after he had been paid off in

full through and by the United States Shipping Com-

missioner on the return of said vessel to this port;

and that said vessel has no crew or chief steward

while she is in port or until she is ready to sail on

her voyage, at which time every member of the crew

of said vessel signs shipping articles before the

United States Shipping Commissioner, and cannot

become a member of the crew of said vessel and sail

from port without signing such articles, and on the

return of said vessel to this port her entire crew, in-

cluding libelant, who had signed articles as chief

steward thereon, was paid off by and through said

United States Shipping Commissioner.

2. Answering Article II of said Libel, respondent

denies that libelant was taken on board said vessel,

or was on board said vessel or rendered service on
said vessel as chief steward after the time she re-

turned on said round voyage and after the time he

was paid off as such chief steward and discharged

from the shipping articles, as chief steward of said

vessel, or that said vessel thereafter had or could

have a chief steward until she was ready to sail and
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her crew and a member of her crew should sign ship-

ping articles as such chief steward. [13]

3. Answering Article III of said libel, respond-

ent denies that it turned libelant on shore, or that

it did so without an\' cause or would not permit him

to perform the remainder of said voyage; but avers

that from the time libelant was paid off as chief stew-

ard of said vessel on her return from her said round
voyage and after he had signed off the articles and

received his wages and had been paid in full through

and by said Shipping Commissioner, he never was or

became or was upon or rendered or performed any
services on said vessel as chief steward; and that he

only performed port service, and was employed on

shore or port service upon shore or port wages, and
not otherwise; that said libelant is not a mariner

and that his alleged wages are not a mariner's or

seaman 's wages.

4. Answering Article IV of said libel, respond-

ent denies that during the whole time libelant w^as

on board said vessel he well or faithfully perfonned
his duty as chief steward, or that he ever became
entitled to or to demand or ever did demand that

there was due him any sea pay or any pay or wages
for services as chief steward of said vessel, or that

there was ever due him any of the sums of money
alleged in said libel; or that there is now or ever was
due libelant or unpaid to him any sum or amount or

balance for or on account of his wages or his services

as chief steward of said vessel; but, on the contrary,

that he has been and was paid in full for all of his

services on said vessel as a member of the crew
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thereof as such chief steward upon the termination

of said round voyage, and he never signed on said

vessel again as such chief steward or at all; that he

did after said vessel had been made fast to her dock

and her said round voyage had terminated receive

his wages in full by and through said Shipping Com-

missioner and before the said commissioner he did

sign off the said articles as such chief steward and

thereupon ceased to be such chief steward [14]

of said vessel, and was never signed on said articles

again as chief steward or at all; that after the libel-

ant had so signed off the articles as such chief stew-

ard and had been paid off his wages as such in full,

he went on shore duty and shore pay and not as a

member of the crew of said vessel, and he earned

wages as such amounting to $30.33 on the port pay-

roll of the said vessel; that while libelant was the

chief steward of said vessel and upon the shipping

articles as such upon said round voyage to Balboa

and back to San Francisco, leaving this port in July,

1913, and returning in September, 1913, he received

into his care and custody, the respondent deliver-

ing into his possession and safekeeping as such chief

steward, the following personal property, viz:

5 Vegetable deep dishes, large, silver-plated, each

of which was of the reasonable value and which

were valued at $5.50, or a total of $27.50;

6 Table Forks, Silver Plated, valued at $1.12;

5 Table Knives, Silver Plated, valued at $1.25

;

2 Dessert Spoons, Silver Plated, valued at .43;

12 Tea Spoons, Silver Plated, valued at $1.70;

12 Messroom Spoons, G-erman Silver, valued at .90;
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and all being of the reasonable value of the total

sum of $32.90; that said libelant did not return the

said personal property to respondent or account for

the same, and that libelant has never returned or

redelivered the said personal property to respond-

ent, nor has he accounted for the same in any man-
ner; and that he has persistently refused to account

to respondent for the said personal property or pay

to the respondent the said or any value thereof;

and that respondent has at all times been ready and

willing and has offered to pay to libelant the said

port pay and wages of $30.33 upon libelant return-

ing to respondent the said personal property or

paying to respondent its value^ and that respond-

ent [15] has refused and now refuses to pay to

libelant his said port pay and wages of $30.33 unless

and imtil he shall return to redeliver said personal

property to respondent and account to respondent

therefor; and that said debt and obligation due to

the respondent by libelant offsets and discharges

libelant's claim for wages.

5. Answ^ering Article V of said libel, respondent

denies that all and singular or all or singular the

premises in said Libel are true or within the Admir-
alty and Maritime jurisdiction of the United States

or of this Honorable Court; but avers that all of said

alleged services rendered by libelant were and are

shore and port services and not a sea service, and
that said services were not and are not seaman's

services and said libelant was not a seaman or mari-

ner in the performance thereof, and that said alleged

demand and claim is not a claim or demand for and
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the said services and. wages do not constitute and

are not a seaman's wages or a mariner's wages, or

witliin the jurisdiction of Court of Admiralty.

WHEREFORE, respondent prays to be hence dis-

missed with its costs, and that said Libel be dis-

missed with costs to respondent.

Dated: October 25th, 1913.

KNIGHT & HEGGERTY,
Proctors for the Respondent. [16]

United States of America,

State of California,

City and County of San Francisco,—ss.

A. J. Frey, being duly sworn, says: I am assistant

manager of the respondent; I have read the fore-

going Answer and know the contents thereof, and,

the same is true to the best of my knowledge, inform-

ation and belief.

A. J. FREY.

Subscribed and sworn to before me this 25th day

of October, 1913.

[Seal] GENEVIEVE S. DONELIN,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Oct. 25, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [17]

[Title of Court and Cause.]

Exceptions of Libellant to Answer.

The libellant above-named hereby excepts to the

answer of Pacific Mail Steamship Company, a corpo-
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ration, respondent in this cause, as follows:

I.

That the allegations in the fourth article of said

answer on page four, from and including the seventh

line to and including the thirty-second line, and on

page five, from and including the first line to and in-

cluding the seventh line, are irrelevant, because said

allegations are not responsive to any of the allega-

tions of the libel on file herein, and because said

allegations of said answer attempt and purport, or

attempt or pui-port, to allege matters constituting

an offset and setoff and counterclaim, or offset or

setoff or counterclaim, not arising out of the cause

of action or transaction or contract set forth in said

libel, to wit, the cause of action for mariner's wages

on a contract entered into on the twenty-fifth day of

September, in the year nineteen hundred and thir-

teen, and terminated on the first day of October, in

the year aforesaid.

II,

That the allegations in the fourth article of said

answer [18] on page four, from and including

the seventh line to and including the thirty-second

line, and on page five, from and including the first

line to and including the seventh line, are imper-

tinent, because said allegations are not responsive

to any of the allegations of the libel on file herein,

and because said allegations of said answer attempt

and purport, or attempt or purport, to allege matters

constituting an offset and setoff and counterclaim,

or offset or setoff or counterclaim, not arising out

of the cause of action or transaction or contract set
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forth in said libel, to wit, the cause of action for

mariner's wages on a contract entered into on the

twenty-fifth day of September, in the year nineteen

hundred and thirteen, and terminated on the first

day of October, in the year aforesaid.

in.

That the allegations in the fourth article of said

answer on page four, from and including the seventh

line to and including the thirty-second line, and on

page five, from and including the first line to and

including the seventh line, are insufficient, because

said allegations are not responsive to any of the al-

legations of the libel on file herein, and because

said allegations of said answer attempt and purport,

or attempt or purport, to allege matters consti-

tuting an offset and setoff and counterclaim, or off-

set or setoff or counterclaim, not arising out of the

cause of action or transaction or contract set forth

in said libel, to wit, the cause of action for mariner's

wages on a contract entered into on the twenty-fifth

day of September, in the year nineteen hundred and

thirteen, and terminated on the first day of October,

in the year aforesaid.

In which particulars the libellant insists that the

respondent's said answer is irrelevant and imper-

tinent and insufficient: wherefore the libellant ex-

cepts thereto, and prays that the allegations of said

answer excepted to as aforesaid may [19] be ex-

punged with costs.

JAMES W. RYAN,
Proctor for Libelant.
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[Endorsed]: Filed Oct. 27, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [20]

At a stated term of the District Court of the United

States for the Northern District of California,

held at the Courtroom thereof, in the City and

County of San Francisco, on Wednesday, the

29th day of October, in the year of our Lord one

thousand nine hundred and thirteen. Present:

The Honorable M. T. DOOLING, Judge.

No. 15,483.

ED. SCHIVIIDT,

Libelant,

vs.

PACIFIC MAIL STEAMSHIP COMPANY,
Respondent.

Order Overruling Exceptions to Answer, etc.

This cause this day came on for hearing on the

Exceptions to the Answer filed herein, and after

hearing counsel for the respective parties, by the

Court ordered that said Exceptions be and the same

are hereby overruled.

The hearing of the cause was then proceeded with,.

James W. Ryan, Esq., appearing for libelant, and

Chas. J. Heggerty, Esq., appearing for respondent.

Mr. Ryan called Edward Schmidt, who was fully

sworn and examined as a witness in his own behalf.

Mr. Heggerty called W. E. Deazie and Alexander B.

Muir, who were each duly swom and examined, and

thereupon after hearing arguments said cause was

submitted to the Court for decision.
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After due consideration had thereon the Court

filed its written opinion, and by the Court ordered

that a decree be entered in favor of the libelant for

the amount prayed for in his libel. [21]

[Title of Court and Cause.]

Testimony Taken in Open Court.

Wednesday, October 29, 1913.

COUNSEL APPEARING.
For the Libelant: JAIVIES RYAN, Esq.

For the Respondent: Messrs. KNIGHT & HEG-

GERTY (CHARLES J. HEGGERTY, Esq.).

The above-entitled cause came regularly on for

trial this Wednesday, October 29, 1913, before the

Court sitting without a jury, and the following pro-

ceedings took place:

[Testimony of Ed. Schmidt, the Libelant.]

ED. SCHMIDT, the libelant, sworn:

Mr. RYAN—Q. What is your name ?

A. Ed. Schmidt.

Q. How old are you? A. 44.

Q. What is your occupation?

A. I have not done anything since October 1st;

before that I had been chief steward on different

boats, lately on the steamer "City of Sidney."

Q. Have you been employed since you left the

steamer ''City of Sidney"? A. No, sir.

Q. Where do you reside? A. 550 Eddy Street.

Q. What is that—is it a hotel? A. A hotel.

Q. Did you sign shipping articles with respondent

in this case before the Shipping Commissioner in
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July, 1913f A. No, sir. [22]

Q. You did not sign shipping articles?

A. I did sign shipping articles, yes, sir.

Q. When did yon return from that voyage?

A. On September 23.

Q. And then you were paid by the Shipping Com-

missioner here? A. Yes, sir.

Mr. HEGGERTY.—Let him testify, Mr. Ryan,

and do not lead him.

Mr. RYAN.—Q. What was the procedure after

you returned from the voyage regarding receiving

your money?

A. I got paid off by the Shipping Commissioner,

my wages due to me for that voyage.

Q. What was your understanding regarding your

remaining employed?

Mr. HEGGERTY.—We object to his understand-

ing.

Mr. RYAN.—I withdraw the question.

Q. Why did you remain on board the ship?

A. I was still chief steward on the boat and not

notified I had been discharged for anything and I

worked on board as chief steward.

Q. What are the duties of the chief steward on the

steamer? A. During the voyage?

Q. Yes, during the voyage.

A. He is simply the head of the Commissary De-

partment, keeps the rooms clean and look after the

passengers and so on.

Q. What else?
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A. To look after his help and see that the work is

done.

Q. What does the chief steward do ?

The CX)URT.—Q. You have charge of the rooms

of the passengers, have you? A. Yes, sir.

Mr. RYAN.—Q. What does the chief steward do

after he arrives in port?

A. After he arrives here we clean the ship.

Q. You mean you superintend it?

A. Yes, and see that the stores are put on board

for the next voyage, get the ship ready for sea [23]

for the next voyage.

Q. Is your work while in port very similar to that

while on the voyage? A. Yes.

Mr. HEOaERTY.—Let l^m state what he does.

Mr. RYAN.—Q. What is the difference between

your duties while on the voyage and while the ship

is in port?

A. The difference is we have no passengers on

board, while we are in port we do not cook any meals,

we just clean up and see that repairs are done and

the stores put on board for the next voyage.

Q. When.are the supplies ordered and who orders

them?

A. I put in a requisition for supplies and deliver

the requisition-book to the port steward.

Q. Who places those provisions on board?

A. The chief steward—he sees that it is put on

board.

Q. How many men are employed under you while

the vessel is on the voyage?



vs. Ed. Schmidt. 23

(Testimony of Ed. Schmidt.)

A. The steward's department, or what they call

the Conmiissary department in that company, has 22.

Q. That includes the title of what positions?

A. The steward, the steerage cooks and bakers,

butchers, cooks, waiters.

Q. How long after the ship arrives at the dock do

the seamen go before the Shipping Commissioner

and receive their wages'?

A. Generally it is the day after.

Q. And how long before the vessel leaves the

dock do the seamen go before the Shipping Commis-

sioner and sign new articles?

A. One day before leaving on that voyage.

Q. Who employs the men under you?

A. I employ them myself.

Q. Who employs you?

A. The port steward of the company.

Q. He employed you for the voyage to Balboa too?

A. Yes, sir.

Q. It is stated by defendant in its answer that

certain vegetable dishes, table forks, dessert spoons,

knives, teaspoons and 12 mess-room spoons were de-

livered to you before you went to Balboa; were

[24] those articles delivered to you?

A. They were not directly delivered to me; it was

stated that the articles were on hoard the ship; they

had not been counted out to me by other company

officials.

Q. Bid you see the statement of the articles in

your department on board !lie ship before going to
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Balboa? A. I did not.

Q. How many days before the ship left were you

employed as chief steward?

A. About two days before.

Q. Was any inventory taken in your presence be-

fore the ship left this port? A. No, sir.

Q. Did you sign any paper acknowledging the

receipt of these articles? A. I did not.

Q. Did you know that these articles were on board

at any time during the voyage ?

A. I counted the small articles such as knives,

forks, spoons and so on, and more or less there are

always a few missing.

Q. Five vegetable dishes?

A. I did not count thena^ I always have enough

for my service ; I never run short of any.

Q. Where are these articles placed on a voyage?

A. The vegetable dishes particularly are in the

pantry.

Q. And the other articles?

A. The other articles in that ship are in the

dining-room, locked up in the locker.

Q. But during meal hours where are they?

A. After the ship is at sea it is open all the time.

Q. Who has access to the rooms where these

articles are during the daytime and the night time,

who has access to these dishes, and so forth?

A. Whoever uses them, the waiters and so forth,

they help themselves, to set the table.

Q. Do the passengers have access to the rooms
where these articles are ? A. No, they do not.
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Q. During the meal times these articles are placed

on the table f A. Yes, sir. [25]

Q. If any of these articles were missing from the

tables after meals would you know it, would it be

reported to you?

A. No, you would not know it.

Q. Before the ship left on the voyage to Balboa,

where were these articles on the ship?

A. Such as knives, forks and spoons were in the

dining-room; all silver, ladle dishes, such as the

vegetable dishes, were in the pantry.

Q. Could anyone going on board the ship have

access to the room where these articles were ?

A. In the pantry, yes, at any time.

Q. Anybody going on board the ship?

A. Yes, sir.

Q. Would it have been possible for a stranger or

a seaman or any other person to have gone on the

ship before the ship left on the voyage to Balboa and

have taken any of these articles, before you were

employed as seaman?

Mr. HEGGERTY.—I object to that as highly lead-

ing and suggestive.

Mr. RYAN.—I simply ask if it is possible for any-

one to take the articles.

The COURT.—He has already said that the arti-

cles while in port were accessible to anybody. You

have that same failing that other attorneys have;

you think the Court cannot understand as well as

you can understand what the witness says.

Mr. RYAN.—Q. Where did you perform your
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duties while the vessel was in port?

A. On board the ship.

Q. Would you ever have any duties on the dock?

Did you do any work on the dock?

A. The only duties I would do is commissary

credits, such as wine or beer bottles, to be delivered

on the dock and count them out and so forth.

Q. But you remained on the vessel all the time

then? A. Oh, yes.

Q. Could you sleep there at night, or did you sleep

there at night ?

A. I could remain there if I wanted to; my room

is there. [26]

Q. Mr. Heggerty said there was a different con-

tract after the shipping articles are signed, and a

different rate of pay; after you had been paid by the

Shipping Commissioner you remained at the vessel

at the same rate of pay?

A. At the same rate and one dollar for meal money

because we don't cook on board the ship.

Q. How many persons were employed on board the

ship as seamen who are entitled to that?

A. Only officers.

Q. After the ship arrived in port from Balboa how

long did it take for it to discharge its cargo, or about

how long, or was it discharging its cargo during all

the time you were on board the vessel?

The COURT.—Q. Was this at Balboa or was it at

San Francisco? A. San Francisco.

Mr. RYA]^.—Q. After the vessel arrived in San

Francisco, upon its return from Balboa, was the
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vessel discharging and receiving new cargo during

all the time you were on board the vessel?

A. During all the time, so far as I know.

Q. And the men were working on it all the time*?

A. Yes, sir.

The COURT.—Q. Has this ship regular sailing-

day dates? A. Yes, sir, a regular schedule.

Mr. RYAN.—Q. How long have you been a chief

steward? A. I have been since 1910.

Q. What did you do before, that?

A. I was butcher, in the same employ, two years.

Q. Who hired you on the voyage to Balboa and

return? A. The port steward.

Q. That was on what day—what time of day?

A. I don't know that I got that appointment here,

or not.

The COURT.—Q. Was this the July appointment?

A. July 22d. [27]

Q. You misunderstood me. Did you receive your

money from the Shipping Commissioner?

A. Yes, sir.

Q. What day? A. September 24.

Q. What time of day?

A. During the noon hour.

Mr. RYAN.—Q. Then you remained on board the

vessel for how long?

A. Until October 1st in the P. M.

Q. At what o'clock? A. At 5 o'clock.

Q. Is that the regular time for quitting?

A. That is the time we are supposed to be off work.

Q. How did you happen to leave the vessel?
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A. Well, on October 1st, at 4 o'clock, the port

steward brought a man there to relieve me, stating

that I am relieved from that ship; the time was up

at 5 o'clock that night.

Q. Did you receive any other word from the agent

of the steamship company ?

A. I received a paper of discharge from the Pacific

Mail Steamship Company.

Q. Have you that paper of discharge with you?

A. No, I tore that up.

Q. What did that paper ofjjischarge state?

A. It was addressed to me as chief steward, steam-

ship "City of Sidney," "Dear Sir: You are hereby

detached from, the steamship 'City of Sidney' and as

we don't know how soon we can utilize your services,

we suggest that you look for employment otherwise

or seek employment otherwise."

Q. That letter was addressed to you as chief stew-

ard? A. Yes, sir.

Q. When did you destroy that letter?

A. Right after I received it.

Q. Why?
Mr. HEGGERTY.—What dijfference does that

make?

Mr. RYAN.—I want to show that he did not de-

stroy it so that it could not be produced in court

here.

The COURT.—Oh, I suppose he destroyed it be-

cause he was provoked. [28]

Mr. RYAN.

—

Q. Has any part of the wages on

that voyage to Balboa, after the time the ship arrived
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at the dock here, been paid to you? A. No.

Q. Did you receive any money at all for your work

on the ship here after it returned from Balboa?

A. I did not.

Q. Was it your understanding upon your return

from Balboa on that trip and your receiving the

money from the Shipping Commissioner under the

shipping articles that you were to cease to be a

member of the crew of said steamer **City of

Sidney"?

A. No, sir

—

Mr. HEGGERTY.—Just a moment; we object to

what his understanding was; he can state the facts.

Mr. RYAN.—If your Honor please, there was a

eontract entered into then and he can state what the

terms of the contract were. The answer states that

he ceased to be a member of the crew of the vessel at

that time. We contend that there was an implied

contract entered into.

The COURT.—He has stated that he did remain

on board because he had not been discharged, and

he was performing the services around there incident

to the duties of a steward when employed.

Mr. RYAN.—I have already asked him whether

it was usual for seamen if they were not discharged

after being paid by the Shipping Commissioner to

remain on board at the same rate of wages. That

is the implied contract. He can state his under-

standing of the terms of the contract.

The COURT.—You may ask him, if you have not
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done so already, what the custom was in that re-

gard. '

^|;i

Mr. EYAN.—Q. What was the custom, after a

seaman had been paid hy the Shipping Commis-

sioner, as to whether or not they should remain in

the service of the steamship ?

A. The custom was if the company did not want to

keep the man there if they did not discharge him he

would remain there and do the work of chief stew-

ard. [29]

Q. Was it not the custom of the steamship com-

panies at this port

—

Mr. HEGGERTY.—Mr. Ryan, you had better let

him testify.

The COURT.—He has told you that, Mr. Ryan;

he has told you that the custom was for the steam-

ship company to discharge those they did not wish to

re-employ.

Mr. RYAN.-—Q. Did they tell each man definitely

that he was discharged ? A. Not on the return, no.

Q. How would they know that they were not to

remain on board the vessel f

Mr. HEGGERTY.—He has already stated, your

Honor, that those who were to be discharged they

discharged, and those who were not discharged re-

mained there.

Mr. RYAN.—But I am asking for the terms of the

discharge, how it was made evident.

Mr. HEGGERTY.—But if he was not discharged

what is the difference about anybody else?
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Mr. KYAN.—I want to show that the company

wanted him to remain on board as chief steward. We
certainly have a right to show the tenns of the con-

tract.

The COURT.—Q. How were the men discharged

when they got into port if they were not to be re-

employed ?

A. They simply kept on their work.

Q. How would they know that they are still em-

ployed there?

A. If they are not notified they still keep on in the

same position.

Q. When they were discharged were they notified?

A. Yes, sir.

Q. By whom?
A. By a letter from the Flood Building; from the

office. For instance, my letter I got the day after

I got discharged.

Q. Would that be true of the men under you

—

would you tell any man you did not want?

A. I would just tell him he was finished, your time

is up at [SO] 5 o'clock.

Q. And he leaves ? A. Yes.

Q. And if you did not tell him that his wages would

go right on? A. Yes, sir.

Mr. RYAN.—Q. And with reference to the officers,

it was customary for them^ to receive a letter from the

steamship company, was it? A. Yes, sir.

Q. And the chief steward is an officer of the ves-

sel?
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A. Oh, jeSj he is a superior; any man who has

somebody under him is a superior.

Q. Did you ever employ men on the vessel while

it is in port and before they sign shipping articles

intending that they shall go on a voyage?

A. I do. I discharge and employ.

Q. Is the signing of shipping articles necessary be-

fore a man takes a place under you, and before you

take your place on board the ship as a seaman for

a voyage to a foreign port? Is it necessary that he

go before the Shipping Commissioner and sign

shipping articles before he takes employment as a

seaman on that vessel ?

A. No; I employ him during the time and then

when the time comes the member is to sign shipping

articles.

Q. Then all the members go down and sign the

articles before the Shipping Commissioner ?

A. Yes, sir.

Q. From whom do you receive your money for

your wages from the time you are employed on the

vessel in port or when you are held over in port, to

the time when you sign shipping articles?

A. On the same day, as a rule, when you sign ship-

ping articles in port, before leaving you sign them,

and then you get your money from the purser of the

ship.

Q. Why did the steamship company discharge

you?

A. No particular reason that I know of. I simply

got a paper of discharge stating for me to seek em-
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ployment elsewhere, that they cannot tell how soon

they can utilize my services. [31]

Q. When did you ask for your money as Port

Steward from the steamship company'?

A. You mean as the chief steward in port?

Q. Yes.

A. It was October 3d or 2d; October 2d.

Q. Was that before or after you received the let-

ter from the steamship company?

A. That was before I received that letter.

Q. Was it after you had been notified that a new
chief stew^ard had taken your place?

A. It was after.

Q. What did you do whep you went to see them

regarding your wages, to whom did you go?

A. I went to the purser on the ship, who pays off,

there on that day.

Q. What did you say to him?

A. I w^ent there and asked him for the port pay

due to me and the answer was that the auditor did

not give him the money for me, and for me to see the

auditor. I went up to the Flood Building and asked

him about my wages due him and he answered me

that I owed him $32.90 for silver missing on the ship;

that my wages amounted to $30.30, and he cannot do

anything for me.

Q. How^ many and of what value are the articles

that are usually lost in the Commissary Department

w^hile a vessel is on a voyage from Balboa here?

Mr. HEGOERTY.—We object to that, your

Honor, as immaterial, irrelevant and incompetent,
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and there is nothing in showing something that is

usually lost.

The COURT.—I suppose he means the ordinary

breakage, and so on.

Mr. RYAN.—That is what I asked. I understood

by ''lost" to mean by breakage.

Q. What articles and of what value are the arti-

cles which are broken, or stolen by passengers and

other persons from the Commissary Department

during the voyage of a ship from Balboa to San

5Vancisco?

Mr. HEaGERTY.—I object to that. I don't sup-

pose there is any custom about the stealing of such

articles. [32]

Mr. RYAN.— I did not say custom; I said, what

was the usual amount lost. I want to show this was

a very unusual thing, that these five vegetable dishes

should be lost.

A. As a rule, there is always more or less knives,

teaspoons or such things lost ; it averages about from

$3.00 to $5.00 on a two-months trip. iSuch a thing

as vegetable dishes, I never heard of any loss before.

Q. Has tliat money, so far as you know, ever been

deducted from your pay, or that of any other chief

steward, before the Shipping Commissioner, for such

breakage or loss ?

Mr. HEGGERTY.—We object to that. You
ought to know that that is incompetent, Mr. Ryan.

Mr. RYAN.—I withdraw the question.

Q. Did you understand that you were to pay for
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any articles that were lost in your department?

Mr. HEGGERTY.—We object to that, what his

understanding was. He has not stated that he had

any duties at all.

The COURT.—The objection is sustained. What-

ever the teims of the contract are they are the terms

and the Court has to construe them finally. It really

is not necessary for you to anticipate the defendant's

defense anyhow. Whatever the terms of the con-

tract are it is a written contract, and unless there is

some ambiguity about it, it is not what the witness j

understood or what either party understood, it is

what the contract says.

Mr. RYAN.—But, your Honor, he was on the ves-

sel before he signed shipping articles to Balboa and

he was on the vessel after he had been released from

the shipping articles, and it is our contention that

these articles may have been lost between those times.

The COURT.—If they were not lost under the

terms of the shipping articles then probably he would

not be responsible ; but that is not because he under-

stands it so, or because he says so, but it is [33]

because the law makes it so. The objection is sus-

tained. Proceed with your examination.

Mr. RYAN.—That is all.

Cross-examination.

Mr. HEGGERTY.—Q. When you went on the

''Sidney" to perform the duties of chief steward,

prior to sailing for Balboa, who took you to the vessel ?

A. The port steward, Mr. Veazie.
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Q. Was there any other steward there at the time

that you and Mr. Veazie met"? A. Yes, sir.

Q. Who was he?

A. I don't know his first name. I think his name

is Thurlow.

Q. What was done on the "Sidney" by you and

Mr. Thurlow, whatever his name was, the former

chief steward, when Mr. Veazie took you to the ves-

sel, concerning the property that you were to have

charge of during that voyage 1

A. I came on board the ship. I asked him, I

wanted to take stock of the silverware ; he could not

find the keys ; after finding a bunch of keys, none of

them could open the locker. That is all there was

to it. We went about other work. There was never

a knife or a fork taken out of the locker and counted

on the table ; in fact, I could not open them until the

morning of leaving. The saloon-boy had the keys;

in fact, he could not open the drawers where the

knives, forks and spoons were. I did not know how

many vegetable dishes I had, whether 30 or 40 or

50, or what it was. There was no stock taken at

aU.

Q. Did you not have the equipment-book before

you showing the amount of equipment that was on

hand?

A. Not at that time, no.

Q. Before you sailed from Sian Francisco at all,

did you not find out—did you not open the pantry

and open the drawers and find out what was in them f
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A. No, sir. [34]

Q. When did you open them?

A. The pantry is always open, where the silver

dishes are.

Q. Are the silver dishes out on shelves—open?

A. Yes.

Q. Then you did not need a key?

A. Those are the silver-plated dishes.

Q. Did you see how many of those were there ?

A. No, sir.

Q. Why?
A. I didn't have time; I had lots of other things

to do. I did not know what crew I had on board.

Q. That was two days before sailing ?

A. Yes, sir.

Q. Didn't you and Mr. Thurlow go over the prop-
erty in the steward's department? A. No, sir.

Q. Did not Mr. Veazie go over it with you?
A. No, sir.

Q. Nobody at all? A. Nobody.

Q. You simply went on without knowing what
was there?

A. I went on cleaning the rooms and having every-

thing ready, and taking in stores, which was the most
important thing to do. I saw that the stores came
on board the ship and that none got lost and put
them in the different places where they belonged.

Q. That is, you had an equipment-book where you
entered down what you have ?

A. That is during the voyage, for the stores.
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Q. And when you start on the voyage do you know

what you have on hand ?

A. After I got the bills for the stores, I had to

have it to make out my bills of fare and see that

things run all right, after I got the bills.

Q. Haven't you got an equipment-book on the

boat?

A. During the voyage, yes, sir.

Q. Didn't you go through that equipment-book

and go through the steward's department to see

whether the different' property marked on that was

there, or not ?

A. I go through it to know how much linen I have,

and things I have, [35] so I can run the boat, how

many this and that and so on.

Q. Didn't you go through the culinary depart-

ment?

A. Everything except the silver; I counted the

knives, forks and spoons and small stuff once a week

on the voyage. At Panama there is always a little

more or less silver lost, knives and forks, but the big

silver I didn't go through.

Q. You did not see that at all, or count it?

A. I seen it in the pantry.

Q. Did you bring back with you the same silver

you took away? A. To my knowledge.

Q. How do you know you brought back the same

amount you took away?

A. As I said before, the silver in the pantry

—

^the

pantryman uses that, and that we put on the table,
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I always had sufficient. I never was short of any; I

always had sufficient for the comfort of the pas-

sengers.

Mr. RYAN.—If your Honor please, I object to

tliat question. I think maybe the witness misunder-

stands. Counsel said, ''How many articles did you

bring back with you?" It is not shown he brought

any back or that he took any with him. It is put-

ting words in the witness' mouth.

Mr. HEGGERTY.—Oh, I think he can tell his own

story about it.

The COURT.—Now, gentlemen, although this is

not a very important matter, considering the amount

involved, I must insist that it be conducted as any

case in court should be; if you have any objection

to make, Mr. Ryan, you will rise and make it formally

and the Court will pass on it.

Mr. RYAN.—Very well, your Honor.

Mr. HEGGERTY.—Q. Do you remember, before

sailing on this voyage to Balboa and return, do you

remember going to Mr. Veazie and telling him there

were some things you could not find in the steward's

department and in the culinary department, knives

and [36] forks and silver?

A. Before sailing?

Q. Yes, before sailing?

A. You say something I could not find ?

Q. Yes, that you had gone over the equipment and

you could not find certain things that were marked

there as on board? A. I don't remember.
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Q. Do you remember Mr. Veazie telling you they

were up at the stores and were being refitted or re-

plated, and that they were subsequently sent on and

you signed for them? A. I don't remember.

Q. After you came back you took an inventory of

the property in the steward's department, did you

not?

' A. The assistant port steward took it with me.

Q. That was Mr. Muir, was it? A. Yes.

Q. Do you remember finding any discrepancy in

the amount that was on hand when you got back ?

A. You mean any shortage?

Q. Yes.

A. According to the equipment-book, I did.

Q. For instance, the vegetable dishes and these

articles ?

A. According to the equipment-book, the com-

pany's equipment-book according to that; I did not

know how much was on board. According to that

they counted it out and it was short.

Q. You don't sleep on the boat, do you—you didn't

while you were on board ?

A. I can if I want to but at that time I did not.

Q. And you don't eat on board? A. No.

Q. You are allowed one dollar a day in port for

meals? A. Yes, sir.

Q. You refused to pay, did you not, for the amount

of these di:^erent articles that Mr. Muir claimed, or

that it was claimed by the company was short in the

equipment of steward 's department ?
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A. I did, yes, sir.

Q. And then, as I understand you, they refused to

pay your port wages? A. Yes, sir. [37]

Mr. RYAN.—That is our case, and if your Honor

please, we are willing to submit it without argument.

Mr. HEGGERTY.—Well, Mr. Ryan, aren't you

going to give us a chance to put in any defense ?

The COURT.—^Yes, call your witnesses.

[Testimony of William E. Veazie, for Respondent.]

WILLIAM E. VEAZIE, called for the respondent,

sworn.

Mr. HEGGERTY.—Q. What is your occupation?

A. Port steward of the Pacific Mail.

Q. Where are you located? A. Pier 4)2.

Q. Where is the pier at which the ''Sidney" docks

on her return to this city from her voyages ?

A. Usually at Pier 42.

Q. Do you remember the voyage preceding the last

return voyage where she docked?

A. I think she docked at the Polsom Street dock.

Q. Do you remember the occasion of the "Sidney"

sailing on that round voyage with Mr. 'Schmidt on

the "Sidney" as chief steward? A. Yes, sir.

Q. Who employed Mr. Schmidt as chief steward?

A. I recommended his employment to the main

office.

Q. Who took him over to the boat ? A. I did.

Q. Who did you meet at the boat when you went

there ?
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A. Mr. Thurlow, who was then the chief steward

of the ''City of Sidney.'^

Q. What occurred, if anything, on the boat, with

respect to the property in the steward's department,

between you and 'Mr. Thurlow and Mr. Schmidt?

A. The ship 's equipment-book was up at the audit-

or 's of&ce at the time and so I had my copy in my
office there and I took that over with me and I told

Mr. Thurlow to turn the silver over to Mr. Schmidt

and after checking it up to let me know, and I left

the book there with them. [38]

Q. And then you went away?

A. I went back to the office
;
yes, sir.

Q. And that is all you know about that?

A. About that particular circumstance, yes.

Q. Before the ship sailed did Mr. Schmidt come to

you to talk about any property in the steward's de-

partment ?

A. I think later in the day, or the next morning,

I saw him and I asked him how was the silver, and

he said it was all right, that there were some spoons

short, and I said the spoons were short from the last

voyage and they were being repaired from the gen-

eral stores, and he would get them with a receipt to

sign before sailing.

Q. And do you know whether he got them or not ?

A. He did, yes, sir.

Q. After that did you have any conversation with

him concerning the stores in his department, before

sailing ?



V8. Ed. Schmidt. 43

(Testimony of William E. Veazie.)

A. Nothing more than just a general inquiry about

he found things, and what to do on the voyage and

certain things to look after.

Q. Did he state whether or not he had gone over

the matter and found the property that should be

there in his dei^artment?

A. He stated to me that everything was all right,

and I gave him this book to check up by .

Q. Mr. Schmidt was an old employee of the com-

pany for a long time in the Steward's department

and in the Butcher department, was he?

A. Yes, sir.

Q. Upon his return from that voyage did you have

any conversation with him concerning any of the

property in the Steward's department?

A. Not until after they had taken stock and Mr.

Muir, my assistant, reported to me that

—

Q. (Intg.) You need not testify to that; I mean
any conversation with Mr. Schmidt about it? [39]

A. No, sir; not until later.

Cross-examination.

Mr. RYAN.—Q. You do not know of your own
knowledge whether Mr. Schmidt took an inventory

of that property before he left on the voyage to Bal-

boa, or not?

A. Nothing more than his w^ord that everything

was all right.

Q. He did not say that he took an inventory?

A. No, he did not use those words.

Q. You don't know whether he did or not^
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A. No, sir.

Q. No one ever told you that he took an inventory?

A. He was left with instructions to take an inven-

tory of the silver, and the book was left there with

the two stewards.

Q. Was he supposed to take an inventory of all the

silver in his department, the large silver and every-

thing ?

A. Yes, you do on all ships when you make a

change.

Q. Is it usual for a man to do that when he is em-

ployed only two days before the vessel sails ?

A. Certainly, if it is only one day.

Q. Is he not supposed to be working at other em-

ployment during that time?

A. He has other men doing the work around the

ship; he only supervises.

Q. Is he not supposed to superintend that and see

that it is done properly?

A. Not necessarily. The silver is a very import-

ant item.

Q. In other words, he has to go personally, when

he is employed as steward, and go over ever3i:hing in

his department and check it up with the equipment-

book?

A. It is his duty to go over the silver, yes.

Q. How many articles in that equipment-book

generally ?

A. It is according to the size of the ship.

Q. There are many hundred items?
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A. Yes, sir. [40]

Q. How long would it take a man to cher-k over

the items in that equipment-book ?

A. You do not check the general stock, you only

check the silver, if it is a short time that way.

Q. That is, including the large silver and the

dishes, and so on? A. Yes, sir.

Q. Do you know, of your own knowledge whether

any of the large silver has ever been lost on a voy-

age before?

A. Well I cannot recall.

Q. Do you remember distinctly that Mr. Schmidt

told you it was all right? A. Yes, sir.

Q. How do you happen to remember that so dis-

tinctly?

A. That is always a particular thing to look after,

and I naturally wanted to know how it was coming

out, and if there was any shortage to let me know,

because we were transferring one ship to another.

Q. How many vessels come in here a w^eek ?

A. Well, we usually have two or three a week.

Q. And this vessel was gone three months, was

it? A. No, sir, about 62 or 63 days.

Q. A little over tw^o months ? A. Yes, sir.

Q. And 24 vessels in the meantime would have

come into this port, before this ship returned?

A. No, sir, we only have 16 vessels. There may

be three in this week and only one in next week.

Q. At any rate, there were a number of vessels

came in between the time this ship left for Balboa
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and the time when she returned, and the stewards

of all those vessels made reports to you regarding

their silverware and other articles in the boat?

A. The silverware is checked up at the completion

of the voyage.

Q. And each one of those checked up his articles

with you, or made a report to you ? A. Yes, sir.

Q. Did you keep a written memorandum of what

the amount was ?

A. If there is any shortage it is charged to them

and it is replaced. [41]

Q. But do you keep a written memorandum

whether it is all right, or not?

A. We don't take their word for it; it is put out

on the dining-room tables and counted piece by piece.

Q. Each steward that goes out tells you that his

silverware is all right or not all right before he goes,

does he? A. Yes, sir.

Q. Approximately 15 or 20 of those stewards made

such reports to you between the time this vessel left

for Balboa and the time when she came back?

A. It is impossible to make any other report.

The COURT.—Q. When they come back they

count the silver out on the table ? A. Yes, sir.

Q. But before they go you take their word for itf

A. If they are not changed ; it is in their possession

all the time.

Q. In this case you took Mr. Schmidt's word for

the presence of the silver on board ?

A. He was responsible for it. He had orders to
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cheek in with the old steward.

Mr. RY^VN.—Q. Who is the head of the Commis-

sary Department, the steward or the purser?

A. The purser.

Q. Why do you say then that the steward is re-

sponsible for it?

A. The steward is personally responsible for it;

it is in his possession.

The COURT.—Q. What do you mean by person-

ally responsible?

A. It is in his possession; it is not in the possession

of the purser.

Q. How far do you assume his responsibility goes,

to what extent? A. To make any shortage good.

Q. No matter what happens?

A. Well, I suppose it would not be in the case of

a shipwreck. Any loss that takes place on the voy-

age the chief stew^ard is responsible for.

Mr. RYAN.—Q. If $200 worth of silverware were

lost you w^ould expect that to he deducted from his

wages? [42]

A. Well, his wages would amount to about that.

The COURT.—Q. Then he is, in your judgment,

and in the judgment of the company an insurer of

the silver, for anything short of shipwreck ?

A. It is a valuable article on the ship, and he is

supposed to use all diligence in taking care of it;

somebody has to be held responsible for it, otherwise

it w^ould be pilfered.

Mr. RYAN.—Q. Could it not be charged to profit
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and loss against the company?'

A. I could not state that.

Q. It is not really a company loss, in your judg-

ment?

A. Well, it is a custom that prevails in all steam-

ship companies.

Q. What is the usual amount that is lost ?

A. Well, it varies.

Q. Is not this an unusually large amount?

A. It is an unusual amount.

Q. What is the usual amount ?

A. I should judge five or $6.00.

Q. Just taken away by the passengers for souv-

enirs and the like?

A. Yes, for souvenirs, and for medicine, and one

this and another.

Q. How do you happen to remember so distinctly

what Mr. Schmidt told you, and that you had these

articles repaired, why do you remember this so care-

fully?

A. If you are skilled in that line you would re-

member a thing once in awhile. We don't change

stewards only occasionally; we don't change stewards

every trip.

Q. But they make inventories, do they, and report

whether the silverware is all right?

A. According to the equipment-book, yes, sir.
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ALEXANDER MUIR, called for the respondent,

sworn.

Mr. HEGGERTY.—Q. What is your occupation?

A. Assistant to Mr. Veazie. [43]

Q. How long have you held that position?

A. Two years.

Q. Are you acquainted with Mr. Schmidt?

A. As chief steward.

Q. Sailing from San Francisco on the last round

voyage of the "Sidney" on which she returned to

this port, did you have anything to do with going

over the equipment of the stewards' department with

Mr. Schmidt? A. I did not.

Q. Did you upon his return from that voyage?

A. I did.

Q. That was in October, was it, or was it in Sep-

tember ? A. I believe so.

Q. Where was the ship lying at the time that you

and Mr. Schmidt had something to do on board?

A. Pier 17, Folsom Street Dock.

Q. Will you state fully to the Court w^hat you and-

Mr. Schmidt did with respect to the equipment of

the steward's department?

A. The day after the arrival of a ship—on the day

of arrival there is quite a lot to do in getting out

the linen, we leave them that day and ask them the

following day to put out the crockery, the glass-

ware, the silver and the linen. I take the equipment-

book and go over the silver and count the articles
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with the chief steward. I draw his attention to any

discrepancy if it is very large, as in this case, I say,

*'Try and dig them up, look around; we won't put

in bills until to-morrow." Mr. Schmidt said, *'A11

right, I will look around. " He called me back in the

afternoon and he said, ^'I found those." I said,

*'I am glad of it." He took me into the pantry and

counted them out. I said, ''Now take it all out again

so as to make sure of it, and he said, "It is just as

I left it." Still I found the five short.

Q. Those are the five large deep vegetable dishes?

A. Exactly.

Q. Did you furnish a memorandum of those to the

chief steward? A. The port steward. [44]

Q. I mean the port steward.

Mr. RYAIST.—^We will admit that these articles

were short when they returned from the voyage.

Mr. HEGGERTY.—And about the values as

stated.

Q;. The values of these articles are the values

stated on the memorandum, or about that ?

A. That is correct.

Q. What further did Mr. Schmidt do then with re-

spect to trying to find those articles ?

A. Looked around the ship and he thought he had

found them.

Q. But he did not find them?

A. No ; it was a miscount on his part when I re-

checked.

Q. How many of those dishes are there on the

ship?
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A. Twenty-five with covers; that would make 50.

He gave me 45 pieces. Mr. Schmidt believed that he

had them, because he said he had had quite a lot of

trouble with his crew down the coast and he put it

down to spite work.

Q. Did Mr. Schmidt say to you he did not have

them going out?

A. No. He could not have said so when he said

he found them; he must have acknowledged having

them when he said he found them.

Q. Well, do you know anything more about the

matter? A. Nothing whatever.

Cross-examination.

Mr. RYAN.—Q. How many pieces of silver-w^are

are there in the Commissary department, other than

the knives and forks and spoons?

A. Oh, I have 17 ships to take stock of, and I

would not give it generally, I would not make any

statement as to the number.

Q. You say there were 50 covered vegetable dishes ?

A. Yes.

Q. There are also uncovered dishes? A. Yes.

Q. And also large soup-tureens and vegetable

dishes and cake-plates ?

A. I gain that information because I have the

equipment-book before me. [45]

Q. But generally there are several hundred large

pieces of silverware on the vessel?

A. The ship is fully equipped.

Q. I say there are generally several hundred large
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pieces of silverware on a vessel?

A. There is full equipment on each vessel.

Q. Mr. Schmidt did not say that he had those

articles that were short, did he,—^he merely said he

would try to find them, did he nof?

A. When he called me back he said he had them.

Q. I mean before that; when they were found

short, did he tell you that he had had those articles

on that voyage, or did he merely say he would try to

find them?

A. No, he made no statement; he recognized they

were short, presuming he had them when he left on

board, otherwise he would not have got busy looking

for them.

Q. After he looked for them, he thought he found

them, but he did not remember the numbers—^is that

right? A. He had a book there.

Q. Why did he say he found them ?

A. I don't know why; he will answer you that.

All I know is he said he found them.

Q. What did he actually find?

The COURT.—Five that he had seen before. He
said they had counted and found 45, and that Mr.

iSchmidt said he had found the five missing ones

and they counted them again and still found them

to be 45. He testified to that before.

Mr. RYAN.—That is all.

Mr. HEGGERTY.—We introduce the articles is-

sued from the Shipping Commissioner's office for

that round voyage, and read the following

:
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"And the said crew agree to conduct themselves

in an orderly [46] faithful, honest and sober man-

ner, and to be at all times diligent in their respective

duties, and to be obedient to the lawful commands

of said Master, or of any person who shall lawfully

succeed him, and of their superior officers in every-

thing relating to the vessel, and to the stores and

cargo thereof, whether on board, in boats, or on

shore; and in consideration of which service to be

duly performed the said Master hereby agrees to

pay to said crew as wages the amounts against their

names respectively expressed and to supply them

with provisions according to the foregoing scale ; and

it is hereby agreed that any embezzlement or wilful

or negligent destruction of any part of the vessel's

cargo or stores shall be made good out of the wages

of the person guilty of the same ; and if any person

enters himself as qualified for a duty which he proves

himself incompetent to perform his wages shall be

reduced in proportion to his incompetency."

Mr. R/YAN.—Mr. Heggerty, do you contend that

this steward was incompetent, or that he was guilty

of any wilful destruction or embezzlement?

. Mr. HEGGERTY.—We don't know how it was.

Mr. RYAN.—But you don't contend that, do you?

Mr. HEGGERTY.—Mr. Schmidt is not a thief or

an embezzler.

Mr. RYAN.—Those three are the only exceptions.

Mr. HEGGERTY.—Yes.
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The COUET.—The cause will be submitted, to-

gether with the exceptions.

[Endorsed:] Filed Nov. 22, 1913. W. B. Maling,

Clerk. By 0. W. Calbreath, Deputy Clerk. [47]

[Exhibit—Shipping Articles.]

[Title of Court and Cause.]

[Copy of Log of SS- "City of Sydney."]

UNITED STATES OF AMERICA.

ARTICLES OF AGREEMENT BETWEEiN
MASTER AND SEAMEN IN THE MER-
CHANT SERVICE OF THE UNITED
STATE'S.

Required by Act of Congress, Title LIII, Revised

Statutes of the United States.

Office of the U. S. Shipping Commissioner for the

Port of San Francisco, Jul. 24, 1913.

IT IS AGREED between the Master and seaman,

or mariners, of the S. S. City of Sydney, of New
York of which J. C. Follette is at present Master, or

whoever shall go for Master, now bound from the

Port of (1) San Francisco, to ANCON, CANAL
ZONE, and such other ports and places in any part

of the world as the Master may direct, and back to a

final port of discharge in San Francisco, the United

States, for a term of time not exceeding 6 calendar

months. (2) * * * [52]

And the said crew agree to conduct themselves in

an orderly, faithfully, honest, and sober manner, and

to be at all times diligent in their respective duties.
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and to be obedient to the lawful commands of tlie

said Master, or of any persons who shall lawfully

succeed him, and of their superior officers, in every-

thing relating to the vessel, and the sitores and cargo

thereof, whether on board, in boats, or on shore ; and

in consideration of which service to be duly per-

formed the same Master hereby agrees to pay to the

said crew, as wages, the sums against their names

respectively expressed, and to supply them with pro-

visions according to the foregoing scale. And it is

hereby agreed, that any embezzlement or willful or

negligent destruction of any part of the vessel's

cargo or stores shall be made good to the owner out

of the wages of the person guilty of the same. And
if any person enters as qualified for a duty which he

proves himself incompetent to perform, his wages

shall be reduced in proportion to his incompetency.

And it is [54] also agreed that if any member of

the crew considers himself to be aggrieved by any

breach of the agreement or otherwise, he shall repre-

sent the same to the Master or officer in charge of the

ship in a quiet and orderly manner, who shall there-

upon take such steps as the case may require.

It is also agreed that (4) ''And it is also agreed

that the Master has the option to transfer any and

all of the within mentioned persons, members of the

crew, to any other American, British or other foreign

vessel bound to San Francisco, California, in the

same capacity or as a passenger and at the same rate

of wages for final discharge any time during the

period of time called for by these shipping articles.''
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¥be authority el^ Owner e¥ iVgcnt fer the allot

mcnts mentioned within is kt i&f possession

Shipping Commissioner er Consular Officer. This is

^ he signed if sueh on authorit}^ has been produced,

9^ te he scored across in iftk il it has netr

IN WITNESS WHEREOF the said parties have

Sfubseribed their names on the other side or sides

hereof on the days against their respective signa-

tirres mentioned. Signed by J. 0. FoUett, Master,

on the day of Jul. 24, 1913.

THESE COLUMNS TO BE FILLED UP AT
THE END OF THE VOYAGE.

Date of PortatWhicli Date of PortatWhicli
Commence- Voyage Termination Voyage
ment of Commenced, of Voyage. Terminated.
Voyage.

9^24 13 S F
Date of Delivery of

Lists to Shipping Commissioner.

9-25-13 [55]

Signature of Seaman : 65 Ed. Schmidt.

Birthplace (After foreign birthplace insert* to indicate natural-

ized seamen) : Germany.*

Age: 45.

Height: Feet, 5; inches, 5.

Description : Complexion, B ; Hair, B.

Wages per Month: 100.

Wages per Run:

Amounts of Monthly Allotment or Times of Payment:

Allotment Payable to

:

Time of Service: M.—D. .

Whole Amount Due:

Wages Due:

Place and Time of Entry : San Francisco, Jul. 24, 1913.

Time at Which to be on Board : 7 A. M., July 24, 1913.

In What Capacity : Steward.

Shipping Commissioner's Signature or Initials: Deputy.

Conduct and Qualifications: V. G.

Address of Wife or Next Kin : [59]

65
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CERTIFICATE TO SHIPPING ARTICLES.
(Art. 130, Customs Regulations of 1908.)

DEPARTMENT OF COMMERCE A^D LABOR.
BUREAU OF NAVIGATION.

Office of Collector of Customs,

Port of San Francisco, Jul. 24, 1913.

I Hereby Certify that these Shipping Articles are

a true copy of the original this day produced to me
in conformity with the provisions of Article 130 of

Customs Reg-ulations of 1908.

Given under my hand and seal of office this day
of Jul. 24, 1913.

[Seal] N. S. FARLEY,
Dep. Collector. [62]

CERTIFICATE AS TO SHIPMENT OF SEAMEN.
Department of Commerce and Labor,

Bureau of Navigation.

Shipping Service.

State of California, Port of San Francisco.

On this day of Jul. 24, 1913, personally appeared
before me, a Shipping Commissioner in and for the

said port, J. C. Follette Master SS. City of Sydney,

and the following named seaman:

1. J. C. Follette.

AND SUCH OTHERS WHOSE NAMES APPEAR
OPPOSITE MY SIGNATURE.

Severally known to me to be the same persons who
executed the instruments attached (shipping arti-

cles), who, each for himself, acknowledged to me
that he has read or had heard read the same; that he
was by me made acquainted with the conditions
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thereof, and understood the same; and that, while

sober, and not in a state of intoxication, he signed it

freely and voluntarily, for the uses and purposes

therein mentioned.

[Seal] LEIGHTON ROBINSON,
U. S. Shipping Commissioner, Deputy. [63]

[Title of Court and Cause.]

Opinion.

JAMES W. RYAN, Proctor for Libelant.

KNIGHT & HEGGERTY, Proctors for Respondent.

LIBEL FOR WAGES OF SEAMAN.
Libelant shipped as chief steward, on respondent's

steamship "City of Sidney," in July for round-trip

voyage from San Francisco to Balboa. The voyage

ended in September, and on September 24th libelant

received from the Shipping Commissioner aU of his

wages therefor.

The ''City of Sidney" makes regular trips between

these ports, and while in San Francisco, during the

time this controversy arose, was engaged in discharg-

ing freight brought in, and loading freight for the

next trip. It is the custom for the employees to re-

main on duty while in port unless they receive notice

of discharge from such employment, and to sign Ar-

ticles for the next trip on the day preceding the next

sailing day. While in port they receive what is

known as port pay, that is to say, their regular wages

plus one dollar per day for victualing, as no meals

are served on the vessel during her stay. Follow-

ing this custom libelant, having received no notice

of discharge, remained in the service of respondent
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wliile the "City of Sidney" was [72] discharging

and receivinfi: freight for its next trip, from Septem-

ber 25th to October 1st, inclusive. Upon October 1st

he was told that his services would not longer be

required. Upon demanding his wages for this ser-

vice in port he was informed that while his wages
amounted to $30.33, he could not receive them, be-

cause of the loss of certain silverware entrusted to

him as chief steward when he shipped in July and

not accounted for by him at the end of the trip on

September 24th, or thereafter, and amounting in

value to $32.90, w^hich sum respondent claimed the

right to offset against his wages of $30.33, earned

while in port. This setoff is pleaded as a defense

and libelant interposed exceptions thereto on the

ground that it did not arise out of the same contract

as that upon which the suit was brought; that if en-

titled to offset this loss at all, respondent should

have done so at the time the libelant received his

wages on September 24th at the end of the voyage

for which he shipped, and that the employment of

libelant while in port was under a new contract be-

ginning at the time he signed off at the end of the

voyage.

The rule is well settled that in the admiralty court

a setoff to be allowed must grow out of the same
transaction as that which must be proven to support

the libel. But it seems to me that as there was but one

contract of hiring here, that is to say, the contract en-

tered into in July when libelant shipped as chief

steward, and as he would have to prove this contract

in order to claim that he continued in the employ of
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respondent after receiving Ms wages and signing off

on September 24tli, by reason of the custom before

mentioned, the matters set up are sufficiently con-

nected with the contract upon which he relies to con-

stitute, if sustained, a proper setoff, and for that

reason the exceptions to the special defense are over-

ruled. But I cannot agree with respondent's conten-

tion that under the facts of the case here the seto:ff

should [73] be allowed. And this for at least two

reasons. There is no proof in the first place that

libelant ever received into his charge the articles

mentioned. Libelant testifies that no inventory was

made, and that he does not know whether the arti-

cles were on the vessel when he took charge or not.

The only other testimony is that of the port steward

who says that he told libelant when he put him in

charge to make an inventory and check it up with

the equipment book, and that he later asked him

how he foimd things to which he replied: "Every-

thing is all right." This is not sufficient to establish

the receipt of the articles by libelant. The other

serious reason militating against the allowance of the

setoff claimed is that it would make the chief stew-

ard under an ordinary contract of employment an in-

surer of all articles entrusted to him. There is no

suggestion or proof here of negligence, and I am not

prepared to concede that even were it clearly shown

that the articles were entrusted to the libelant, the

mere fact that they were not on the vessel after a two

months! voyage wouldrender him responlsible'for their

loss. Nor do I believe that such a claim, where re-,

spondent did not check up the articles entrusted to
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the libelant before the voyage, and offered no sug-

gestion or proof of negligence on his part, but under-

took to hold him to the responsibility of an insurer,

furnishes the sufficient cause required by Section

4529 to relieve respondent from the penalties in that

section provided.

A decree will, therefore, be entered for libelant as

prayed for.

October 29th, 1913.

M. T. DOOLING,
Judge.

[Endorsed] : Filed Oct. 29, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [74]

[Title of Court and Cause.]

Final Decree Overruling Exceptions of Libelant to

Answer, and Granting Libelant Relief as

Prayed for in Libel.

At a stated term of the District Court of the

United States of America, in and for the Northern

District of California, held at the City and County of

San Francisco, in said District, in the courtroom of

said Court in the United States courthouse and

Postoffice Building, on Wednesday, the 29th day of

October, Nineteen Hundred and Thirteen; present,

the Honorable MAURICE T. DOOLUS^G, United

States District Judge.

This cause having come on regularly to be heard

by the Court upon the libel of libelant herein, and the

answer thereto of the respondent Pacific Mail Steam-

ship Company, a corporation, and the exceptions of



62 Pacific Mail Steamship Company

libelant to said answer; and James W. Ryan, Es-

quire, proctor and advocate for libelant, and Charles

J. Heggerty, Esquire, proctor and advocate for re-

spondent, having been heard on the issues raised by

said exceptions; and the said exceptions having been

submitted to the Court for its determination;

And the Court having thereupon heard the testi-

mony and proofs of the respective parties, the cause

having been tried on its merits; and the said proctors

and advocates having been heard on [75] the is-

sues raised by said libel, answer, testimony and

proofs; and the said cause having been submitted to

the Court for its determination;

And due deliberation having been had, and the

Court having rendered and filed herein its opinion

in writing, wherein and whereby it finds that the ex-

ceptions of libelant to said answer are not well-

founded; and wherein and whereby it finds that all

the allegations of the libel herein are true, and that

the proofs introduced by respondent to support the

special defense or setoff set forth in the answer

herein are insufficient as a defense to said libel;

And the Court having ordered that a decree be

made and entered herein overruling the exceptions

of libelant to said answer;

And the Court having further ordered that a de-

cree be made and entered herein in favor of libelant

and against the respondent as prayed for in said

libel;

NOW, THEREFORE, by reason of the premises,

IT IS HEREBY ORDERED ADJUDGED, AND
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DECREED, that the exceptions of libelant to said

answer be overruled;

AND IT IS FURTHER ORDERED, ADJUDGED
AND DECREED, that the said libelant, Ed.

Schmidt, do have and recover from the respondent

Pacific Mail Steamship Company, a corporation, the

sum of one hundred and fifty-one and 59/100 dollars

($151.59), with legal interest thereon from the date

hereof, with libelant's costs of suit, taxed at thirty-

six and 25/100 dollars ($36.25)

;

AND IT IS FURTHER ORDERED, AD-
JUDGED, AND DECREED, that the said sums may
be paid to James W. Ryan, Esquire, proctor for li-

belant, and that said proctor may enter complete

satisfaction of this decree upon payment to him of

the said sums hereinbefore specified: [76]

AND IT IS FURTHER ORDERED, AD-
JUDGED, AND DECREED, that, unless this decree

be satisfied or proceedings thereon be stayed on ap-

peal within the time limited and prescribed by the

rules and practice of this Court, the libelant have

execution against respondent, Pacific Mail Steam-

ship Company, a corporation, to enforce satisfaction

of this decree, or of so much thereof as shall remain

unsettled.

Dated November 5th, 1913.

M. T. DOOLING,
United States District Judge.

[Endorsed]: Filed Nov. 5, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [77]
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[Title of Court and Cause.]

Proctor's Fee and Cost Bill.

Proctor's fee $20.00

Clerk's costs 16.10

Marshal's fee for serving citation. . . 2.00

Conunissioner's fee for certifying to

verification of libel 25

Total $38.35

JAMES W. RYAN,
Proctor for Libelant.

The above fee and cost bill is correct, and respond-

ent hereby agrees to its taxation in the amount

above stated.

KNIGHT & HECGERTY,
Proctors for Respondent.

The costs in the above-entitled cause are hereby

taxed in the sum of thirty-eight and 35/100 dollars

($38.35).

W. B. MALING,
Clerk.

C. W. Calbreath,

Deputy Clerk U. S. District Court Northern District

of California.

[Endorsed]: Filed Nov. 5, 1913. W. B. MaUng,

Clerk. By. C. W. Calbreath, Deputy Clerk. [78]
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[Title of Court and Cause.]

Notice of Appeal.

To Honorable WALTER B. MALING, Clerk of the

United States District Court, to ED SCHMIDT,
Libellant in the above-entitled cause, and to

JAMES W. RYAN, Esquire, Proctor for the

Libellant:

You are and each of you are hereby notified that

the Pacific Mail Steamship Company, the respond-

ent in the above-entitled cause, intends to and does

hereby appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, from the Final Decree

of the District Court of the United States for the

Northern District of California, First Division, made

and entered in said cause on November '5th, 1913,

and from each and every part thereof, and from the

whole of said Decree; and you are hereby further no-

tified that the said Respondent intends to introduce

new proofs in said Appeal.

Dated San Francisco, November 14th, 1913.

KNIGHT & HEGGERTY,
Proctors for the Respondent. [79]

Receipt of a copy of the within Notice of Appeal

is hereby admitted this 14th day of November, 1913.

JAMES W. RYAN,
Proctor for Libellant.

[Endorsed] : Filed Nov. 14, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [80]
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[Title of Court and Cause.]

Assignments of Error.

Now comes the Pacific Mail Steamship Company,

respondent in the above-entitled cause, and assigns

the following errors of the above-named Court in

said cause, to wit:

1. The Court erred in finding in the Final Decree

and in its Opinion, and in finding at all that all of

the allegations of the Libel are true; and in finding

that the allegations of Article I of the Libel are true;

and in finding that the allegations of Article II of the

Libel are true.

2. The Court erred in finding and adjudging that

in September, 1913, Libellant was hired at the port

of San Francisco, or at all, to serve as chief steward

on board the "City of Sydney," for part of a voyage

from the port of Balboa to the port of San Francisco,

and for a part of a voyage from the port of San Fran-

cisco to the port of Balboa, at $100 per month wages

and $1 per day allowance for victualling money, and

in finding and adjudging that in pursuance of such

or any such agreement libellant entered the service

of Respondent as chief steward on board said "City

of Sydney" in the forenoon of September 25, 1913,

or at [81] any other time or at all.

3. The Court erred in finding that said "City of

Sydney" having taken libellant on as chief stew-

ard, discharged her cargo, and made freight and

completed her voyage from Balboa to San Francisco

;

and immediately or at all began taking and con-
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tinned to take on board a cargo for a voyage from

San Francisco to Balboa with libellant on board as

chief ste^vard.

4. The Coui-t erred in finding and adjudging that

libellant, at any time after said ''City of Sydney"

returned from her round voyage to Balboa and tied

up at her dock in San Francisco with libellant on

board as chief steward under the Shipping Ai-ticles

for said round voyage and was paid off and dis-

charged under said Articles as such chief steward,

ever was chief steward or hired employed as chief

steward on said vessel or was a seaman on said vessel

or a member of any crew or the crew of said vessel

or that said vessel had any crew of which libellant

was a member or any part.

5. The Court erred in finding and adjudging that

on the evening of October 1, 1913, or at ever at all,

respondent without any cause or at all turned libel-

lant on shore and would not permit him to perform

any part of the remainder of said voyage, and that

there was any remainder of any voyage upon which

libellant was hired or had served as chief steward or

as a seaman or as a member of the crew or a crew

of said vessel.

6. That the Court erred in finding and adjudg-

ing that the round voyage of said vessel did not ter-

minate on September 24, 1913, and that any voyage

had commenced or that there was any other voyage

of said vessel commenced until after October 1, 1913,

and until after libellant was discharged from the ser-

vice of respondent on October 1, 1913.
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7. The Court erred in finding and adjudging tliat

libellant was during the period of time from and in-

cluding [82] September 25, 1913, to and includ-

ing October 1, 1913, a seaman upon or a member of

the or any crew of said *'Oity of Siydney," or em-

ployed or hired as a seaman or as a member of the

crew or a crew or as chief steward of said vessel,

upon or for any voyage or part of any voyage or at

all, and in finding and adjudging that libellant ren-

dered any service as a seaman or earned seaman's

wages, or was entitled to or earned or should be paid

any seaman's wages or any wages as a seaman.

8. The Court erred in finding and adjudging that

there was due and unpaid to libellant any seaman's

wages or any wages as a seaman or that he earned

any wages as a seaman for the services rendered by

libellant to respondent after September 24th, 1913,

and after he was paid oH and discharged as chief

steward under the shipping articles on the round voy-

age terminating at the port of San Francisco on Sep-

tember 24, 1913; and in finding and adjudging that

libellant was ever employed or hired as a seaman on

or to perform services on, or that he did serve or

perform services on said vessel as a seaman or earn

seaman's wages upon said vessel after he was paid

off and discharged under said shipping articles.

9. The Court erred in finding and adjudging that

during the whole time libellant was on board said

vessel he well and faithfully performed his duty as

such chief steward, or became entitled to demand on

the evening of the 1st of October, 1913, % of his
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wages or of the wages earned by him over and above
all just deductions, or to tlie balance thereof on the

evening of October 5, 1913.

10. The Court erred in finding and adjudging

that said cause or the hiring or emplojTnent or dis-

charge of libellant or the sei-vices or pay for the ser-

vices performed by libellant after said vessel ter-

minated her round voyage and he was paid off and
discharged under the shipping articles, was or were
within the [83] admiralty and maritime jurisdic-

tion of the United States and of said District Court.

11. The Court erred in finding that libellant was
entitled to and in ordering that a Decree be made
and entered in favor of libellant and against respond-

ent as prayed for in the libel.

12. The Court erred in finding, ordering, adjudg-

ing and decreeing that the libellant have and recover

from respondent $151.59, with legal interest thereon

from date of said Decree, and his costs taxed at

$36.25.

13. The Court erred in finding and adjudging

that libellant was not liable for the value or of to

turn over and deliver to respondent at the termina-

tion of the said round voyage on September 24, 1913,

the several articles of personal property enumerated

and' described in the answer of respondent, and that

the value of such articles should not be and that re-

spondent was not entitled to set off the value of such

articles against the wages earned by libellant while

on shore duty and while said vessel was tied up to

her dock" and after said roundj voyage on which he
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had signed shipping articles had terminated and he

had been paid off and discharged' as chief steward

under said articles; and in' finding and adjudging

that the reason for not paying libellant his wages

from September 24th to October 2d, 1913, and the

claim of respondent that libellant should deliver said

articles to it or make good or pay the value of the

same and that respondent was entitled to offset

against the wages earned by him after said voyage

and while he was on shore pay and duty and said ves-

sel was in port, the value of said articles, did not

furnish or constitute the sufficient cause required

by Section 4529, Revised Statutes, to relieve respond-

ent from the penalties in that section provided ; and

in finding and adjudging that respondent or said

[84] vessel was making any coasting or any voyage

during the time and during the period of time that

said libellant was rendeiing to or performing ser-

vices for respondent after he had been paid off and

discharged on the termination of said round voyage

;

and in finding and adjudging that the evidence was

not sufficient to establish the receipt of said articles

by libellant, and that there was no proof that libel-

lant ever received these articles into his charge and

that libellant did not know whether said articles were

on the vessel when he took charge or not, and that

no inventory was made, and that there was no sug-

gestion or proof of negligence of libellant; and that

libellant would not be responsible for the loss of said

articles even if it were clearly shown that they were

entrusted to him, and that libellant was not liable as
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an insurer ; and that the set off should not be allowed

and was not sustained by the proof.

14. The Court erred in finding and adjudging

that there was but one contract of hiring between the

libellant and I'espondont and that that contract and

that hiring was the contract entered into in July,

1913, when libellant shipped as chief stewardi; and

in finding and adjudging that respondent was liable

to pay to libellant and that libellant caraed and was

entitled to receive and be paid seaman's wages and

wages as a seaman under said shipping articles upon

which he had been paid off and discharged, and. when

he had not signed or shipped for any other voyage

under any other or new shipping articles; and the

Court erred in not finding and- adjudging that re-

spondent was entitled to offset the value of said

articles against libellant.

15. The Court erred in finding and adjudging

that the libellant or the respondent or the cause of

libellant by reason of or because of his said services

after having been paid off and discharged under and

from said articles, or in respect of said [85]

wages or his wages therefor, was under or included

within or governed or affected by said section 4529

Revised Statutes, or that the provisions thereof ap-

plied to or governed libellant or his services or his

wages or the respondent in relation to the services

and wages or pajTnent for the services of libellant

between September 24, 1913, and October 2, 1913.

16. The Court erred in holding, finding and ad-

judging that said section 4529, Revised Statutes, ap-

plies to or governs or affects the respondent under
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the facts of this cause, or to the facts of this cause,

or to the libellant or his said services or wages while

said vessel is in port and libellant on shore pay and

shore duty.

17. The Court erred in finding and adjudging

that libellant was entitled to have and recover from

respondent the sum of $151.59, and costs.

18. The Court erred in not dismissing said cause

and awarding costs to the respondent.

19. The Court erred in retaining jurisdiction of

said cause, and in finding and adjudging that the

same was vdthin the admiralty and maritime juris-

diction of this Court, and that libellant was a seaman

on said vessel and that his said wages were seaman's

wages.

WHEREFORE, and by reason of the foregoing

errors, the respondent prays that said Decree be re-

versed and corrected, that said action be dismissed,

and that respondent recover its costs and for such

other order and relief as may be conformable to jus^

tice.

Dated : San Francisco, November 17th, 1913.

KNIGHT & HEGGERTY,
Proctors for the Above-named Respondent, the

Pacific Mail Steamship Company. [86]

Due service and receipt of a copy of the within As-

signments of Error is hereby admitted this 18th day

of November, 1913.

JAMES W. RYAN,
Proctor for Libellant.

[Endorsed] : Filed Nov. 18, 1913. W. B. Maling,

Clerk. By Lyle S. Morris, Deputy Clerk. [87]
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[Title of Court and Cause.]

Citation on Appeal (Copy).

United States of America, Ninth Circuit,

Northern District of California,—ss.

The President of the United States, to Ed Schmidt^

Libellant, Above Named, and to James W. Ryan,

Esq., his Proctor, Greeting

:

You and each of you are hereby cited and admon-

ished to be and appear in the United States Circuit

Court of Appeals for the Ninth Circuit at the City

and County of San Francisco, State of California,

within thii-ty (30) days from and after the day this

Citation bears date, pursuant to an Appeal filed in

the office of the clerk of the United States District

Court for the Northern District of California, in the

above-entitled cause, wherein the Pacific Mail Steam-

ship Company is appellant and you are libellant and

appellee, to show cause, if any there be, why the De-

cree made, entered and rendered in the above-entitled

cause on the 5th day of November, 1913, against the

Pacific Mail Steamship Company said respondent, as

in said appeal mentioned, [88] and thereby ap-

pealed from, should not be corrected and reversed,

and why speedy justice should not be done to the par-

ties in that behalf.

WITNESS the Honorable EDWARD D.

WHITE, Chief Justice of the Supreme Court of the
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United States, this 15 day of November, 1913.

M. T. DOOLING,
Judge of the United States District Court for the

Northern District of California.

Attest: W. B. MALING,
Clerk.

C. W. Calbreath,

Deputy Clerk of said District Court.

'Service and receipt of a copy of the within Citation

is hereby admitted this 15th day of November, 1913.

JAMES W. RYAN,
Proctor for Libellant and Appellee.

[Endorsed] : Filed Nov. 15, 1913. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [89]

Certificate of Clerk U. S. District Court to Apostles.

I, W. B. Maling, Clerk of the District Court of

the United States for the Northern District of Cali-

fornia, hereby certify the foregoing and hereunto an-

nexed pages, numbered from 1 to 89, inclusive, con-

tain a full, true and correct Transcript of the rec-

ords, as the same now appear on file and of record

in the clerk's office of said District Court, in the cause

entitled Ed. Schmidt, Libelant, vs. The Pacific Mail

Steamship Company, Respondent, numbered 15,483,

and which said Transcript of Appeal is made up pur-

suant to, and in accordance with "Praecipe for

Apostles on Appeal" (copy of which is embodied in

said Transcript), and the instructions of Messrs

Knight and Heggerty, Proctors for Respondent and

Appellant.



vs. Ed. Schmidt. 75

I further certify that the cost of preparing and

certifying the foregoing Transcript of Appeals is

the sum of Forty-five Dollars and Seventy Cents

($45.70), and tliat the said sum- has been paid to me,

by proctors for appellants herein.

I further certify that the original Citation on Ap-

peal issued in the above-entitled cause is hereto an-

nexed.

IN AVITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of the said District

Court, this 20th day of December A. D. 1913.

[Seal] W. B. MALING,
Clerk.

By Lyie S. Morris,

Deputy Clerk. [&0]

[Title of Court and Cause.]

Citation on Appeal (Original).

United States of America, Ninth Circuit,

Northern District of California,—ss.

The President of the United States to Ed Schmidt,

Libellant Above Named, and to James W. Ryan,

Esq., His Proctor, Greeting:

You and each of you are hereby cited and admon-

ished to be and appear in the United States Circuit

Court of Appeals for the Ninth Circuit, at the City

and County of San Francisco, State of California,

within thirty (30) days from and after the day this

Citation bears date, pursuant to an Appeal filed in

the office of the Clerk of the United States District
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Court for the Northern District of California, in the

above-entitled cause, wherein the Pacific Mail

Steamship Company is appellant, and you are libel-

lant and appellee, to show cause, if any there be,

why the Decree made, entered and rendered in the

above-entitled [91] cause on the 5th day of No-

vember, 1913, against the Pacific Mail Steamship

Company, said respondent, as in said appeal men-

tioned, and thereby appealed from, should not be

corrected and reversed, and why speedy justice

should not be done to the parties in that behalf.

WITNESS the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States, this 15 day of November, 1913.

M. T. DOOLING,
Judge of the United States District Court for the

Northern District of California.

Attest: W. B. ]MALING,

Clerk.

By C. W. Calbreath,

Deputy Clerk of said District Court. [92]

Service and receipt of a copy of the within Cita-

tion is hereby admitted this 15th day of November,

1913.

JAMES W. RYAN,
Proctor for Libellant and Appellee.

[Endorsed]: No. 15,483. District Court of the

United States, Northern District of California. In

Admiralty. Ed Schmidt, Libellant, vs. Pacific Mail

Steamship Company, Respondent. Citation. Filed

Nov. 15, 1913. W. B. Maling, Clerk. By C. W. Cal-

breath, Deputy Clerk. [941
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[Endorsed]: No. 2352. United States Circuit

Court of Appeals for the Ninth Circuit. Pacific

Mail Steamship Company, a Corporation, Appellant,

vs. Ed. Schmidt, Appellee. Apostles. Upon Ap-

peal from the United States District Court for the

Northern District of California, Division No. 1.

Received and filed December 20, 1913.

FRANK D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.

[Order Extending Time to December 22, 1913, to File

Transcript of Apostles in Appellate Court.]

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. .

PACIFIC MAIL STEAMSHIP COMPANY,
Respondent and Appellant,

vs.

ED. SCHMIDT,
Libelant and Appellee.

Upon motion of Chas, J. Heggerty, Esquire, proc-

tor for respondent and appellant herein, and in view

of the written consent hereinafter set forth of James

W. Ryan, Esquire, proctor for libelant and appellee,

it appearing that the appellant herein desires fur-

ther time in which to file the Transcript of Appeal

in the above-entitled matter, in the above-entitled

court.
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It is hereby ordered that said appellant have to

and including the 22d day of December, A. D. 1913,

in which to file in the above-entitled court the Tran-

script of Appeal in the above-entitled matter.

M. T. DOOLING,
Judge.

Dated December 15th, 1913.

I hereby consent that the time in which the appel-

lant may file Transcript of Appeal in the above-en-

titled matter may be extended as set forth in the

above order.

JAMES W. RYAN,
Proctor for Libelant and Appellee.

[Endorsed]: No. 2352. United States Circuit

Court of Appeals for the Ninth Circuit. Order Under

Rule 16 Enlarging Time to Dec. 22, 1913, to File Rec-

ord thereof and to docket case. Filed Dec. 16,

1913. F. D. Monckton, Clerk. Refiled Dec. 20,

1913. F. D. Monckton, Clerk.

/n the United States Circuit Court of Appeals in

and for the Ninth Circuit.

No. .

ED SCHMIDT,
Libellant,

PACIFIC MAIL STEAMSHIP COMPANY,
Respondent.
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Stipulation and Order for Omission of Certain
Portions of the Eecord from the Printed
Apostles.

IT IS liEHEBY STIPULATED AND AGREED
by and between tlie respective parties hereto that
the Clerk of the above-entitled coui-t when printing
the Apostles on Appeal herein shall only print and
inehide in the printed Apostles the following por-
tions of the Shipping Articles, viz:

1. Conmieucing with the words ''United States
of Amct-ica/' on line 12, page 52, down to and in-

cluding the words ''months," on line 26, page 52.

2. Commencing with the word "And'' line 16,

page 54, down to and including the figures ''9-25-

i5," line 31, page 55.

3. Conunencing with the words "Signature of
Seaman," line 1, page 50, down to but not including
the figures ''66,'' line 5, page 59.

4. Commencing with the words "Certificate to

Shipping Articles,'' line 1, page 62, dowTi to and in-

cluding the word "Deputy" line 17, page 63.

5. And that all of the remainder of the Shipping
Articles shall be omitted from the printed Apostles.
IT ISFURTHER STIPULATEDANDAGREED

by and between the respective parties hereto that the
clerk of the above-entitled court when printing the
Apostles on Appeal herein may omit from the
printed Apostles the title of court and cause where-
ever the same appear in the record except the title



80 Pacific Mail Steamship Company

of the court and cause of the Libel.

Dated December 22d, 1913.

KNIGHT & HEGGERTY,
Proctors for Appellant.

JAMES W. RYAN,
Proctor for Appellee.

It appearing that the above-mentioned portions of

the Shipping Articles contained in the record are the

only portions thereof material to be considered by

the Court and that the remainder of the Shipping

Articles contained in the record is immaterial to the

Hearing of the Appeal,

—

IT IS ORDERED that the record be filed by the

Clerk as received, and the provisions of Rule 15 be

relaxed accordingly.

WM. W. MORROW,
United States Circuit Judge.

[Endorsed] : No. 2352. Circuit Court of Appeals

of the United States, Ninth Circuit. Ed Schmidt,

Libellant, vs. Pacific Mail Steamship Company, Re-

spondent. Stipulation for Omission of Portions of

Record from Apostles. Filed Dec. 22, 1913. F. D.

Monckton, Clerk.



No. 2352

IN THE

United States Circuit Court of Appeals

For the Ninth Circait

PACIFIC MAIL steamship]
COMPANY (a corporation),

Appellant,

vs.

ED. SCHAODT,
Appellee.

BRIEF OF APPELLANT, PACIFIC MAIL

STEAMSHIP COMPANY.

Statement of the Case.

This is an appeal from a final decree of the

United States District Court for the Northern Dis-

trict of California. The appellee filed a libel in

personam against the appellant to recover $30.22

and penalty under Section 4529, R. S., alleged to be
wages due him for his services performed princi-

pally upon the steamship ''City of Sydney'', while

that vessel was lying at her dock in this port, after
her return from her round voyage coastwise from
San Francisco and way ports to Balboa and return,

and before she again sailed.



The appellee, on July 24, 1913, signed shipping

articles as chief steward, the wages being $100 per

month, for that roimd voyage terminating on Sep-

tember 23, 1913, at this port, and on September 23,

1913, the appellee was paid in full for his sea serv-

ices on that round voyage and signed off the articles

before the United States Shipping Commissioner

at this port.

The vessel arrived at this port on the termination

of that round voj^age on September 23, 1913, and

while the vessel was lying at her dock discharging

her cargo and loading cargo for her next voyage,

the appellee was engaged in cleaning up his part

of the ship and receiving her stores for that depart-

ment for her next voyage, under the customary

rule of the appellant while its vessels are in the

home port, at what is known as shore pay, being

the same rate per day as when at sea and $1 per

day additional for victualing, no meals being served

or cooked on the vessel and appellee sleeping ashore

ivhile in port.

An inventory was taken by appellant on the

return of the vessel, and it was found that silver-

ware, which had been placed in the custody of

the appellee as chief steward for use on the round

voyage, valued at $32.90 was short and not returned

by the appellee, and for which he did not and would

not account, and the appellant insisted that the

appellee should pay for this shortage out of his

shore pay; the appellee refused to pay for this

shortage of silverware and appellant discharged



liiiii <.n Octubor 1, V,m, and asserted the legal
riglit t(. off'stt the value of the silverware that was
short against the amount due the apix'Hee for
his sliore services, and for that reason refused to
])i\y these shore wikjcs; and the ai^pellee then filed
this lihel.

THE LIBEL.

The Jilnl states, in Article I, p. 5, that in Septem-
ber, 1913, at the port of San Francisco, the appel-
lant hired Schmidt, the appellee, to serve as chief
steward on its steamship **City of Sydney", for
jHirt of a voyage from the i)ort of Balboa to the
port of San Francisco, and for part of a voyage
from the port of San Francisco to the port of
Balboa, at the wages of $100 per month and an
allowance of $1 por day for victualing money,
and appellee entered into the service as such chief
steward on board said steamship in the forenoon
of September 25, 1913; in Article II, p. 5, that the
steamship, having taken appellee on board as chief
steward, completed her voyage from Balboa to
San Francisco, and immediately began takino- and
continued to take cargo for a voyage from San
Francisco to Balboa; in Article III, pp. 5, 6, that
on evenmg of October 1st, 1918, after the steamship
had taken on board part of her cargo for said
voyage to Balboa, appellant discharged the appellee
without cause or his consent, and refused to allow
hnn to perform any part of the remainder of said
voyage; in Article IV, p. 6, that appellee became



entitled on October 1st, 1913, to 1/3 of $10 wages

then earned, and four days later, on October 5th,

became entitled to $20.22, and that no part of those

wages and victualing monej^ has been paid appellee

;

in Article V, pp. 6, 7, that the premises are true

and within the admiralty and maritime jurisdiction.

The prayer (p. 7) is for $30.22 wages and

victualing money and $82.27 for one day's pay for

every day since October 1st that pajnnent and

victualing has been delayed, and the same for every

day from date of filing libel, with interest and

costs; and this libel was filed October 20, 1913

(p. 8).

THE ANSWER.

The anstcer (pp. 11-16) denies, that appellant

hired appellee (as alleged in Article I of that

libel) for part of a voyage from Balboa to San

Francisco and for part of a voyage from San Fran-

cisco to Balhoa at $100 per month and $1 per day

for victualing money, and that under such agree-

ment appellee entered into service on September

25, 1913, but alleges appellee was paid in full for

the round voyage and was employed on shore

wages while the vessel was at her dock; denies,

that the ship with appellee on board under such

agreement (as alleged in Article II of the libel)

completed her voyage from Balboa to San Fran-

cisco, and immediately began taking cargo for a

voyage from San Francisco to Balboa, but alleges

that appellee was paid in full, and the vessel had



no fliit'f steward tluTeartcr until she again sailed;

denies, that a})pellee was turned on shore or dis-

charged witliout cause and not permitted to per-

form the rvuuiiuder of said voyage (as alleged in

Article 111 of that libel), but alleges that after

appellee was paid in full and signed off the articles

he ne\('r was or rendered any services as chief

steward, that apjjcllee only performed and was

only employed on nhorc or port service on shore

wages; denies, that appellee while on board the

vessel well and faithfully performed his duty

as chief stew^ard (as alleged in Article IV of the

libel), or became or was entitled to sea pay or

pay for services as chief steward, but alleges that

appellee was paid in full for his services on the

vessel as a member of the crew and as chief steward

thereon, that he never signed articles again after

the voyage tenninated and the vessel docked, that

he then went on shore dut}^ and shore pay and

earned wages amounting to $30.33 on the port

jKijI roll ; that w^hile appellee w^as chief steward

on the round voyage he received into his care and

custody, possession and safe keeping as such chief

steward silverware valued at $32.90, no part of

which he ever returned, redelivered or accounted

for to appellant and has persistentl}^ refused to

account for the same or pay the A^alue thereof,

and that appellant has always been w^illing and

offered to pay appellee his port pay and wages

of $30.33 upon appellee returning said silverw^are

or paying its value, and that said obligation of

appellee to the appellant offsets and discharges



appellee's claim for wages; denies, that the cause

of appellee to recover such port pay and shore

wages is within the admiralty or maritime juris-

diction of the District Court (as alleged in Article

V of the libel), and alleges that the services of

appellee were not sea services or seaman's services,

and that his demand and claim and his said services

and wages do not constitute and are not a sea-

man's wages or a mariner's w^ages, and are not

within the jurisdiction of a Court of Admiralty;

and prays that the libel be dismissed.

EXCEPTIONS TO ANSWER.

The appellee filed exceptions (pp. 16-19), to the

fourth article of the answer which states the facts

of appellee's services and the offset against his

wages for the value of the shortage of silverware;

and the Court overruled the exceptions (pp. 19-20).

THE HEARING.

The evidence introduced upon the hearing was

the following:

Ed. Schmidt^ the appellee, testified (pp.
20-41) :

Am 44 years old. Since October 1st I have
done nothing; before that I had been chief
steward on different boats, lately on the ''City

of Sydney". July, 1913, / signed shipping
articles with respondent, and retuy^ned from
that voyage on September 23d, and was



tlini jutid oil the 24tli, l)y tlio sliip-

}»inu: (Munniissioiicr. The procedure after

1 returned from that voyage regarding
reeciving my money was, that / got jxiid off'

by the shipping cominissioner nif/ tniycs due
me for that voifage, I was still chief steward
on the boat and not notified I had been dis-

charged for anytlnng and I worked on board
as chief steward. During the voyage the chief

steward is simply the head of the commissary
department, keeps the rooms clean, looks after

the passengers and so on, look after his help
and see that the work is done. After the ship

arrives in port we clean ship, see that the

stores are put on board for the next voyage,
get the ship ready for sea for the next voyage.
While the ship is in port we have no passengers
on board, and while we are in port we do
not cook any meals, we just clean up and see

that repairs are done and the stores put on
board for the next voyage. I put in a requisi-

tion for supplies and deliver the requisition

book to the port steward. The chief steward
sees that it is put on board. The steward's
or what we call the commissary department
has 22 men, steward, steerage cooks, bakers,

butchers and waiters. Generally the day after

the ship arrives at the dock the seamen go
before the shipping commissioner and receive

their wages. One day before the vessel leaves

the dock, leaving on the voyage the seamen
go before the shipping commissioner and sign

new articles. I employ the men under me,
and the port steward of the company em-
ploys me ; he employed me for the round voyage
to Balboa and return to San Francisco in July,

1913.

Certain vegetable dishes, table forks, des-

sert spoons, knives, teaspoons and 12 messroom
spoons are stated in the answer of the defend-
ant to have been delivered to me. They were
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not directly delivered to me; it was stated that

the articles were on board the ship ; they had not
been counted out to me by other company
officials. I did not see the statement of the
articles in my department on board the ship

before going to Balboa. I was employed as

chief steward 2 days before the ship left. No
inventory was taken in my presence before the

ship left this port, and I did not sign any
paper acknowledging the receipt of those

articles. I counted the small articles, such as

knives, forks, spoons and so on, and more or

less there are always a few missing. I did

not count the five vegetable dishes. I always
have enough for my service; I never run short

of any. The vegetable dishes particularly are

in the pantry; the other articles in that ship

are in the dining room, locked up in the locker.

After the ship is at sea it is open all the time.

Whoever uses them, waiters, and so forth,

they help themselves to set the table. The
passengers do not have access to the rooms
where these articles are. They are placed on
the table during meal times. If any of these

articles were missing from the tables after

meals I would not know it; it would not be
reported to me.

Before the ship left on the voyage to Balboa,
these articles, such as knives, forks and spoons,

were in the dining room ; all silver, ladle dishes,

such as vegetable dishes, were in the pantry.

Any one going on board the ship could have
access to the room where these articles were.

While the vessel was in port I perfonned
my duties on board the ship. The only duties

I would do on the dock would be commissary,
credits, such as wine or beer bottles to be
delivered on the dock and count them out,

and so forth. I remained on the vessel all the

time; I could sleep there if I wanted to; my
room is there.



After 1 had boon paid by tho sliii)])iii<r

(Munmissionor, I roinaiiicd at the vessel at tho

saino rate of pay and uno dollar for moal
money. ])eeanse \V(» don't cook on ])oard the
ship. Only officers aro entitled to that. After
the vessel arrived in San Francisco upon its

return fi'mn Halboa, tlie vessel was dischar^inj^

and i-eceivinj;' car«;-o during all the time, so far
as I know, and the men were working on it

all the time. The ship has regular sailing dates,

a regular schedule. 1 have been a chief stew-
ard since 1910, and was a butcher before that,

in the same employ two years. On the voyage
to Balboa and return I was hired by the
port steward on July 22d. I received my
money from the shipping commissioner on
(September 24.

I remained on board until October 1st, at

5 p. m. On that day, at 4 o'clock, the port
steward brought a man there to relieve me,
stating that I was relieved from the ship;
tho time was up at 5 o'clock that night. I
received a discharge paper from the Pacific
JMail Steamship Company; it was addressed
to me as chief steward, steamship ''City of
Sydney", and I destroyed it.

No part of tho wages earned by me after
the time the ship arrived at the dock here has
boon paid to me. I received no money at all

for any work on the ship here, after it returned
from Balboa.
The custom was, after a seaman had been

paid by the shipping conmiissioner, if the com-
pany did not discharge him he would remain
there and do the work of chief steward. When
they got into port the men simply kept on
work if they were not discharged. I employ
men on the vessel while it is in port and
before they sign shipping articles intending
they shall go on a voyage. I employ the
men during the time and when the time comes
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the member is to sign shipping articles. On
the same day, as a rule, when you sign ship-

ping articles in port, before leaving you sign

them and then j^ou get your money from the

purser of the ship, the wages for the time you
are employed on the vessel in port. I know of

no reason why they discharged me. I asked
for my money as port steward from the com-
pany on October 2d. I went to the purser
and asked him for the port pay due me, and
the answer was that the auditor did not give

him the money for me, and for me to see

the auditor. I asked the auditor about it

and he said that I owed $32.90 for silver

missing on the ship, that my wages amounted
to $30,30 and he cannot do anything for me.
As a rule there are always more or less

knives, teaspoons or such things lost; it aver-

ages from $3 to $5 on a two months' trip. Such
a thing as vegetable dishes, I never heard of

any loss before.

Ceoss-Examinatiox.

When I went on the "Sydney" to perform
the duties of chief steward, prior to sailing for
Balboa, the port steward, Mr. Veazie, took
me to the vessel. The other steward, Mr.
Thurlow, was there at the tune. I asked Thur-
low I wanted to take stock of the silverware;
he could not find the keys; after finding a
bunch of keys none of them would fit the
locker, none of them could open the locker.

We went about other work. There never was
a knife or fork taken out of the locker and
counted on the table; in fact, I could not open
them until the morning of leaving. The saloon
boy had the keys; in fact, he could not open
the drawer where the knives, forks and spoons
were. I did not know how many vegetable
dishes I had, whether 30 or 40 or 50, or what
it was. There was no stock taken at all.
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"Q. Did you see how many of those were

there? A. "^No, sir.

Q. Why"?
A. 1 didn't have time; I had lots of other

things to do. 1 did not know what crew I

had on board.

Q. And that was two days before sailing?

A. Yes, sir.

Q. Didn't you and Mr. Thurlow go over

the property in the steward's department?

A. No, sir.

Q. Did not Mr. Veazie go over it with you?
A. No, sir.

Q. Nobody at all? A. Nobody.

Q. You simply went on without knowing
what was there?

A. I went on cleaning the rooms and hav-

ing everything ready, and taking in stores,

which was the most important thing to do.

I saw that the stores came on board the ship

and that none got lost and put them in the

different places where they belonged.

Q. That is, you had an equipment book

whei'e you entered down what you have?

A. That is during the voyage, for the

stores.

Q. And when you start on the voyage, do

you know what you have on hand?
A. After I got the bills for the stores, I

had to have it to make out my bills of fare

and see that things run all right, after I got

the bills.

Q. Haven't you got an equipment book

on the boat?
A. During the voyage

;
yes, sir.

Q. Didn't you go through that equipment

book and go through the steward's department

to see w^hether the different property marked
on that was there, or not?

A. I go through it to know how much linen

I have, and things I have, so I can run the

boat, how many this and that and so on.
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Q. Didn't you go through the culinary de-

partment ?

A. Everything except the silver; I counted

the loiives, forks and spoons and small stuff

once a week on the voyage. At Panama there

is always a little more or less silver lost,

knives and forks, but the big silver I didn't

go through.

Q. You did not see that at all, or count it?

A. I seen it in the pantry.

Q. Did you bring back with you the same
silver you took away?
A. To my knowledge.

Q. How do you know you brought back
the same amount you took away?

A. As I said before, the silver in the pan-

try—the pantr^Tiian uses that, and that we iDut

on the table, I always had sufficient, I never

was short of any, I always had sufficient for the

comfort of the passengers.

Q. Do you remember, before sailing on this

voyage to Balboa and return, do you remember
going to Mr. Veazie and telling him there were
some things you could not find in the steward's

department and in the culinary department,
knives and forks and silver?

A. Before sailing?

Q. Yes, before sailing?

A. You say something I could not find?

Q. Yes, that you had gone over the equip-

ment and you could not find certain things that

were marked there as on board?
A. I don't remember.
Q. Do 3^ou remember Mr. Veazie telling you

they were up at the stores and were being

refitted or replated, and that they were sub-

sequently sent on and you signed for them?
A. I don't remember.
Q. After you came back .you took an in-

ventory of the property in the steward's de-

partment, did you not?
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A. The awKJfffnm port reward took it

with me.
Q. And voa were present ? A- Yes. sir.

Q. That'was Mr. Moir, was hf A. Yes,
Q. Do TOO remember fmdfng any disoep-

ancy in the amoont that was on hand when
you got backf

A. Yon mean anr ^bojtakge^

Q. Yes.
A. Aer-crdirz to tiie equipment book. I did.

Q. For mstanee. the vegetaUe dishes and
these artielesf

A. According to the eqnipmpnt boc^ the
djmpanv's equipment book, accoidhi^ to that:
I did not know how mndi was on board. Ae-
cording to that they counted it out and it was
short-

Q. You don*t deep on the boat, do you

—

you didn't while you were on board?
A. I ean if I want to. but at that time I

did not.

Q. And you don't eat on board? A. So.
Q. You are allowed one dcflar a day in

pc»rt for meals? A. Yes. ar.
Q. You refused to pay. did you not. for

the amount of these diffeiiait articles tint Mr.
Muir claimed, or that it was daimed by the
company was short in the equipment of the
stewar*i's department? A. I did: yes. sir.

Q. And then, as I understand you. they
refused to pav vour port wagie^f
A. Yes.sir""(pp.36-tl^.

William K Yeazie testified (j>p. 41 to 49)

:

I am the port steward of the Pla»:"- ""^ '

Steamship Company. I remember :

si«i of the "City of Sydney" sailing

round voyage, preceding the last. ^ "

S<jnnidt as chief steward. I reewnnt ^

employment. I took him to the boat. We
met there Mr. Thorlow. who was then the riiief



14

steward of the "Sydney". I had my copy of

the ship's equipment book there and I took
that over with me and I told Mr. Thurlow to

turn the silver over to Mr. Schmidt and after

checking it up to let me know, and I left the

book there. Later in the day or next morning I

saw Mr. Schmidt and I asked him how w^as

the silver, and he said it was all right, that

there was some spoons short, and I said the

spoons were short from the last voyage and
they were being repaired from the general

stores, and he would get them with a receipt

to sign before sailing. He did get them. He
stated to me that everj^thing was all right,

and I gave him this book to check up by.

Mr. Schmidt was an old employee of the com-
pany for a long tune in the steward's depart-

ment.

Cross-Examination.

Mr. Schmidt told me everything was all

right. He was left with instructions to take an
inventor}" of the silver, and the book was left

there with the two stewards. He was supposed
to take an inventory of all the silver in his

department, the large silver and everything,

you do on all ships when you make a change.

It is certainly usual for a man to do that when
he is employed 2 days before the vessel sails,

and if it is only 1 day. He has other men
doing the work around the ship. He only
supervises. The silver is a very important
item. It is his duty to go over the silver.

You do not check the general stock, you only

check the silver, if it is a short tune that way,
the large silver and the dishes and so on. I

remember distinctly Mr. Schmidt told me it

was all right. That is always a jjarticular

thing to look after, and I naturally wanted
to know how it was coming out, and if there was
a shortage to let me know, because we were
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traiisfcrrinji: one ship to aiiotlior. Each steward
that ^<K's out tolls me that his silverware is

all ri.u:ht or not hefore he <::oes; and when
they (Mime back thoy eount tiie silver out on
the table. Mr. Sehmidt was responsible for

it. lie had oi'dcrs to eheek it with the old

steward. The steward is j)ersonally responsi-

ble for it, it is in his possession, and he is

to make any sh<trtai!:e t^ood. It is a valuable

article on the shi]) and he is supposed to use

all dili,ii:enee in taking care of it. The usual

amount of loss is $5 or $6. We don't change
stewards often, but oidy occasionally. They
make inventories according to the equipment
book.

Alexaxder Muir testified (pp. 49 to 54)

:

I have been assistant to Mr. Veazie for 2

years. I went over the equipment of the

steward's de])artment with Mr. Schmidt when
the ship returned from her round voyage in

September; the ship was Mng at Folsom
street dock, Pier 17. The da}^ after the

arrival of the ship I took the equip-

ment book and go over the silver and
count the articles with the chief steward,

I draw his attention to any discrepancy if it is

very large, as in this case. I say, "Try and
dig them up, look around; we won't put in

the bills until tomorrow." Mr. Schmidt said,

"All right, I will look around." He called

me back in the afternoon and he said, "I
found those." I said, "I am glad of it." He
took me into the pantry and counted them out.

I said, "Now take it all out again so as to

make sure of it," and he said, "It is just as

I left it." Still I found the five short. These
are five large, deep vegetable dishes.

Mr. Ryan. "We will admit that these

articles were short when they returned from
the voj^age."
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The Witness. The values are the values

stated. Mr. Schmidt did not say he did not

have those articles going out. But he did say

he had found them ; he must have acknowledged
having them when he said he found them.

Cross-Examination.

When Mr. Schmidt called me back he said

he had them. He recognized they were short,

presuming he had them when he left, other-

wise he wouldn't have got busy looking for

them. He had not found them; they were five

that we had seen before.

SHIPPING ARTICLES.

The sliipping articles signed by appellee for

the round voyage from San Francisco to Balboa

and return to San Francisco as the place of dis-

charge will be found at pages 53 to 58, and show

that they were signed July 24, 1913, for a voyage

from San Francisco to Ancon, Canal Zone, and

hack to San Francisco as the final port of dis-

cJiarge (p. 54).

THE DECREE.

The District Court made its decree in favor of

the appellee and against appellant for $151.59

wages, and costs.

ASSIGNMENTS OF ERROR.

1. The Court erred in finding in the final decree

and in its opinion, and in finding at all that all J

i
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of tho alloj^ations of the libel are true; and in

findinj^ that the allegations of Article I of the libel

are true; and in findin<;- that the allegations of

Article 11 of the libel are true.

2. The Court erred in finding and adjudging

that in September, 191:3, libellant was hired at

the port of San Fraueiseo, or at all, to serve as

chief steward on board the "City of Sydney",

for part of a voyage from the port of Balboa to

the port of San Franeisco, and for a part of a

voyage from the port of San Francisco to the

port of Balboa, at $100 per month wages and $1

per day allow^ance for victualing money, and in

finding and adjudging that in jDursuance of such

or any such agi'eement libellant entered the serv-

ice of respondent as chief steward on board said

"City of Sydney" in the forenoon of September

25, 1913, or at any other time or at all.

3. The Court erred in finding that said "City

of Sydney" having taken libellant on as chief

steward, discharged her cargo, and made freight

and completed her voyage from Balboa to San

Francisco; and immediately or at all began taking

and continued to take on board a cargo for a

voyage from San Francisco to Balboa with libel-

lant on board as chief steward.

4. The Court erred in finding and adjudging

that libellant, at any time after said "City of Syd-

ney" returned from her round voyage to Balboa

and tied up at her dock in San Francisco with

libellant on board as chief steward under the
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Shipping Ai'tieles for said round voyage and was

paid off and discharged under said articles as

such chief steward, ever was chief steward or hired

or emi)loyed as chief steward on said vessel

or was a seaman on said vessel or a member of

any crew or the crew of said vessel or that said

vessel had any crew of which libellant was a

member or any part.

5. The Court erred in finding and adjudging

that on the evening of October 1, 1913, or at ever

at all, respondent without any cause or at all

turned libellant on shore and would not permit

him to perform any part of the remainder of

said voyage, and that there was any remainder of

any voyage upon which libellant was hired or had

served as chief steward or as a seaman or as a

member of the crew or a crcAv of said vessel.

6. That the Court erred in finding and adjudg-

ing that the round voyage of said vessel did not

tenninate on September 24, 1913, and that any
voyage had commenced or that there was any
other voyage of said vessel commenced until after

October 1, 1913, and until after libellant was dis-

charged from the service of respondent on October

1, 1913.

7. The Couii; erred in finding and adjudging

that libellant was during the period of time from
and including September 25, 3913, to and includ-

ing October 1, 1913, a seaman upon or a member
of the or any crew of said "City of Sydney",
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or cinplovi'd or liiicd as a soaiiian or as a mcm-
hvv of the crew or a < icw or as chief steward of
said vessel, iipiui or loi- any voyage or part of any
voyage or at all, and in finding and adjudging
that libel hint rendered any service as a seaman
or earned seaman's wages, or was entitled to or
earned or should be paid any seaman's wages or
any wages as a seaman.

8. The Court erred in finding and adjudging
that thei-e was due and unpaid to libellant any
seaman's wages or any wages as a seaman or that
he earned any wages as a seaman for the serv-
ices rendered by libellant to respondent after
September 24th, 1913, and after he was paid off

and discharged as chief steward under the Ship-
ping Articles on the round voyage terminating at
the port of San Francisco on September 24, 1913;
and in finding and adjudging that libellant was
ever employed or hired as a seaman on or to per-
form services on, or that he did serve or perform
services on said vessel as a seaman or earn sea-
man's wages upon said vessel after he was paid
off and discharged under said Shipping Articles.

9. The Court erred in finding and adjudging
that during the whole time libellant was on board
said vessel he well and faithfully performed his
duty as such chief steward, or became entitled to
demand on the evening of the 1st of October, 1913,

% of his wages or of the wages earned bv hini
over and above all just deductions, or to the bal-
ance thereof on the evening of October 5, 1913.
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10. The Court erred in finding and adjudging

that said cause or the hiring or employment or

discharge of libellant or the services or pay for

the services performed by libellant after said vessel

tenninated her round voyage and he was paid off

and discharged under the Shipping Articles, was

or were within the admiralty and maritime jur-

isdiction of the United States and of said District

Court.

11. The Court erred in finding that libellant

was entitled to and in ordering that a decree be

made and entered in favor of libellant and against

respondent as prayed for in the libel.

12. The Court erred in finding, ordering, ad-

judging and decreeing that the libellant have and

recover from respondent $151.59, with legal interest

thereon from date of said decree, and his costs

taxed at $36.25.

13. The Court erred in finding and adjudging

that libellant was not liable for the value or of

to turn over and deliver to respondent at the

termination of the said round voyage on Septem-

ber 24, 1913, the several articles of personal prop-

erty enumerated and described in the answer of

respondent, and that the value of such articles

should not be and that respondent was not en-

titled to set off the value of such articles against

the wages earned by libellant while on shore duty

and while said vessel was tied up to her dock and
after said round voyage on which he had signed
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Shippini,^ Artides had tcnninated and be had been

paid <'IT and (Hscliaru:(Hl as chief steward under

said articdes; and in tindin<;- and adjudging that

the reason for not paying liljoHant his wages from

SeptendxT 24th to October 2d, 1913, and the chum

of respondent that li])elhint should deliver siiid

articles to it or make good or pay the value of the

same and that respondent was entitled to offset

against the wages earned by him after said voy-

age and while he was on shore pay and duty and

said vessel was in port, the value of said articles,

did not furnish or constitute the sufficient cause

required by Section 4529, Revised Statutes, to re-

lieve respondent from the penalties in that section

provided; and in finding and adjudging that re-

spondent or said vessel was making any coasting

or any voyage during the time and during the

period of time that said libellant was rendering

to or performing services for respondent after he

had l)een paid off and discharged on the termina-

tion of said round voyage; and in finding and

adjudging that the evidence was not sufficient to

establish the receipt of said articles by libellant,

and that there was no proof that libellant ever

received these articles into his charge and that

libellant did not know whether said articles were

on the vessel when he took charge or not and that

no inventory was made, and that there was no

suggestion or proof of negligence of libellant; and

that libellant would not be responsible for the

loss of said articles even if it were clearly shown
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that they Avcie entrusted to him, and that libellant

was not liable as an insurer; and that the set-off

should not be allowed and was not sustained by

the proof.

14. The Court erred in finding and adjudging

that there was but one contract of hiring between

the libellant and respondent and that that contract

and that hiring was the contract entered into in

July, 1913, when libellant shipped as chief stew-

ard; and in finding and adjudging that respondent

was liable to pay to libellant and that libellant

earned and Avas entitled to receive and be paid

seaman's wages and wages as a seaman under said

ShipjDing Articles upon which he had been paid off

and discharged, and when he had not signed or

shipped for any other voyage under any other or

new Shipping Articles; and the Court erred in

not finding and adjudging that respondent was

entitled to offset the value of said articles against

libellant.

15. The Court erred in finding and adjudging

that the libellant or the respondent or the cause

of libellant by reason of or because of his said

services after having been paid off and discharged

under and from said articles, or in respect of said

wage or his wages therefor, was under or included

within or governed or affected by said Section 4529,

Eevised Statutes, or that the provisions thereof

applied to or governed libellant or his ^services or

his wages or the respondent in relation to the
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services and wages or payment for the services

of libcUant between September 24, 1913, and Octo-

ber 12, 1913.

l(i. The Court erred in holding, finding and

adjudging that said Section 4529, Revised Statutes,

applies to or governs or affects the respondent

under the facts of this cause, or to the facts of

this cause, or to the libellant or his said services

or wages while said vessel is in port and libellant

on sIkm'c pay and shore duty.

17. The Court erred in finding and adjudging

that libellant was entitled to have and recover from

respondent the sum of $151.59, and costs.

18. The Court erred in not dismissing said

cause and awarding costs to the respondent.

19. The Court erred in retaining jurisdiction

of said cause, and in finding and adjudging that

the same was within the admiralty and maritime

jurisdiction of this Court, and that libellant was

a seaman on said vessel and that his said wages

were seaman's w^ages.

Points and Authorities.

I.

The appellee failed absolutely to prove the case

alleged in his libel; the findings in the decree are

absolutely contrary to the allegations of the libel and

to the proofs, and Assignment of Errors Nos. 1,
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2 and 3 (p. 66), must be sustained. The appellee

was not employed and did not testify that he was

emjjloyed, as alleged in Articles I, II and III of

the libel, after the return of the ship or before

that for any part of a voyage, at $100 per month

wages; his libel is for breach of an express con-

tract of hiring, and his proofs are of an implied

contract or a quantum meruit; but the round voy-

age having terminated and appellee having been

fully paid oft* under the Shipioing Articles, the ap-

pellee remained in the employ of the appellant,

on shore or port wages, and performing shore or

port services.

Schmidt, appellee, testified, and the evidence

proved, that he signed Shipping Articles on July

24, 1913, at San Francisco, as chief steward on the

"City of Sydney" for a round voyage to Balboa

and return to port of discharge, San Francisco, at

wages of $100 per month; that the "City of Syd-

ney" arrived at San Francisco on her return and

teiininated this round vo.yage for which appellee

shipped, on September 23, 1913, and the appellee

was paid in full his wages for that round voyage

on September 24, 1913. That he was not detached

and discharged from the ship at the termination

of this round voyage, but continued cleaning up,

making repairs and seeing that the stores are put on

board for the next voyage, while the ship was dis-

charging and loading cargo at her dock in port.

"Q. What does the chief steward do after
he arrives in port?
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A. After lie arrives here we clean the ship.

Q. Is your work wliile in port very similar

to that while on tlie vovage?
A. Yes.

Q. What is the dilTerence between your
duties whih> on tlie voyau;e and while the ship

is in port^

A. The difference is we have no passengers
on ])oai'd, while we are in port we do not
cook any meals, we just clean up and see that

repairs are done and the stores put on board
for the next voyage.

Q. Who places the provisions on board?
A. The chief steward—he sees that it is

put on board.

Q, After you had been paid by the ship-

ping commissioner you remained at the vessel

at the same rate of pay?
A. At the same rate and one dollar for

meal money because we don't cook on board
the ship.

The Court. He stated that he did remain
on ])oard because he had not been discharged,

and he w^as performing the duties around there

incident to the duties of a steward when em-
ployed.

Q. What was the custom, after a seaman
had been paid by the shipping commissioner,
as to whether or not they should remain in

the service of the steamship?
A. The custom was if the company did not

w^ant to keep the man there, if they did not

discharge him he would remain there and do
the work of chief steward.
The CoT^RT. He has told you, Mr. Ryan,

he has told you that the custom was for the

steamship company to discharge those they
did not wish to re-employ.
The Court. How w^re the men discharged

when they got into port if they were not to

be re-employed?
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A. They simply kept on work.

Q. How long before the vessel leaves the

dock do the seamen go before the shipping
commissioner and sign new articles?

A. One day before leaving on that voyage.

Q. From whom do you receive your money
for your wages from the time you are em-
ployed on the vessel in port or when you are

held over in port, to the time when you sign

Shipping Articles?

A. On the same day, as a rule, when you
sign Shipping Articles in port, before leaving

you sign them, and then you get your money
from the purser of the ship.

Q. What did you do when you went to see

them regarding your wages, to Avhom did

you go?
A. I went to the purser of the ship, who

pays off there on that day.

Q. What did you say to him?
A. I went there and asked him for the port

pay due me and the answer was that the audi-
tor did not give him the mone}^ for me and
for me to see the auditor. I went and asked
him about my wages due me and he answered
me that I owed $32.90 for silver missing on
the ship; that my wages amounted to $30.30,

and he cannot do anything for me.
Q. You refused to pay, did you not, for

the amount of these various articles that it

was claimed by the company was short in the
equipment of the steward's department?

A. I did, yes, sir.

Q. And then, as I understand you, they
refused to pay your wages?
A. Yes, sir."

There is not any proof of the contract of em-

ployment and wages alleged in the libel and found

to be true by the Court; and the Court did not
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make any finding upon the only employment and

the custom as to wages for services in poi-t or a

valuation of the services shown by the evidence.

AVe submit, that without an amendment to the

libel or proof of the express contract and the

services as alleged in the libel, the decree rendered

could not be sustained. Api)ellant's answer denied

the contract and services alleged, and the proof

sustained the answer.

11.

The set-off proved by appellant, that the appellee

was short and refused to account or pay for silver-

ware placed in the custody, possession and safe-

keeping of the appellee for use in the steward's

department, valued at $32.90, should have been sus-

tained by the Court and the libel dismissed (As-

signment of Error "13", p. 69).

The District Court in its opinion (p. 60) refused

to allow this set-off for two reasons: first, that there

was no proof that the appellee ever received into

his charge the articles mentioned, and, second, that

to allow the set-off would make the chief steward

under an ordinary contract of employment an in-

surer of all articles entrusted to him.

The appellee testified, not that the "5 vegetable

dishes, large silver-plated", valued at $27.50 and
other silverware, were not delivered to him, but that

"they were not directly delivered to me; it

was stated that the articles were on board the
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ship; they had not been counted out to me by
other company officials" (p. 23).

But he did not testify that he did not receive

them. He said:

U'I did not count the five vegetable dishes;

I always have enough for my service; I never

run short of any. The vegetable dishes par-

ticularly are in the pantry; the otlier articles

are locked up in the locker" (p. 24).

"Q. Before the ship left on the voyage to

Balboa tvere these articles on the ship?

A. Such as knives, forks and sjDOons were
in the dining room ; all silver^ ladle dishes^ such
as vegetable dishes were in the pantry" (p. 25).

''As a rule, there is always more or less

knives, teaspoons or such things lost; it aver-

ages about from $3 to $5 on a two months^
trip. Such a thing as vegetable dishes, I never
heard of any loss before" (p. 34).

"The port stcAvard, Mr. Veazie, took me to

the vessel and we there met the other steward,
Thurlow. I came on board the ship. I asked
him, I wanted to take stock of the silverware;

he could not find the keys to open the locker,

and we went about other work. * * * i ^\^
not know how many vegetable dishes I had,
whether 30 or 40 or 50, or what it was. There
was no stock taken at all" (p. 36).
"The pantry is always open ivhere the silver

dishes are. They are on the shelves, open.
Those are the silver-plated dishes. I did not
see how many there were of those there, be-

cause I didn't have time" (p. 37).

"I have an equipment-book on the boat dur-
ing the voyage.

Q. Don't you go through that equipment-
book and go through the steward's department
to see whether the different property marked
on that was there or not?
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A. I jro through it to know how mufh linen
I have and thini^s I have, so I can run the
boat, how many of this and that and so on.

Q. Didn't you go through the r-ulinary
de})aitnient?

A. Kvcrythimi c.rcept the silver * * *

hut the bi(j silrcr, I didn't go through.
I seen it in the pantry" (p. 38).
"Aceordiiig to the equipment-book, I did find

a shortage when I got back; according to the
equipment-book, I did not know how much
was on board; they counted it out and it was
short" (p. 40).

So tliat, the appellee testified that he had an
equipment-book on board with him, and he went
through it and counted everything except the big
silver; and on his return there was a shortage
according to this equipment-book.

Mr. Veazie, the port steward, testified

:

''That he took the appellee to the ship, and
told Mr. Thurlow to turn the silver over to
Mr. Schmidt and left his copy of the equip-
ment-book with them, and told them after
checking it up to let him know. Mr. Veazie
saw Mr. Schmidt later and asked him how
was the silver, and he said it was all right,
that there were some spoons short, which were
being repaired and later were turned over to
Mr. Schmidt. He stated that evervthing was
all right and I gave him this book to check
up by. He was an old emplovee of the com-

• pany in the steward's department" (pp. 42-43).
He was left with instructions to take an in-
ventory of the silver, and the book was left
there with the two stewards. You always do
this on all ships when you make a change. The
saver is a very imporiant item. It is his duty
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to go over the silver (p. 44). You do not
check the general stock, you only check the

silver, if it is short in any way. That is

always an important thing to look after, and
I naturally wanted to know how it was com-
ing out, and if there was any shortage to let

me know, because we were transferring one
ship to another (p. 45). The steward is per-

sonally responsible for it; it is in his posses-

sion; it is a valuable article on the ship, and
he is supposed to use all diligence in taking
care of it ; somebody had to be held responsible

for it, otherwise it would be pilfered (p. 47).
We don't change stewards often. They make
report whether the silverware is all right ac-

cording to the equipment-book (p. 48).

Mr. MuiR, assistant to Mr. Veazie, testified:

The day after the arrival of the ship we take
the equipment-book and go over the silver and
count the articles with the chief steward. I
draw his attention to the discrepancy if it is

very large, as in this case, and say "try to
dig them up, look around". Mr. Schmidt said,

"All right, I will look around". He called me
back in the afternoon and said, "I found
these". He took me into the pantry and
counted them out. I said, "Now take it all

out again so as to make sure of it", and he
said, "It is just as I left it". Still I found
the five short, the five deep vegetable dishes

(pp. 49-50). Mr. Schmidt believed he had
them, because he said he had trouble with his
crew down the coast, and he put it down to
spite work. He never said to me that he did
not have them going out (p. 51).

Proctor for appellee here stated:

"We will admit that these articles were short
when they returned from the voyage. The
values are correct" (p. 50).
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Tho ai)i)olleo did fwt deny any of this testimony

of either Mr. Veazie or Mr. Muir; nor does he

anywhere testify that he did not have these arti-

cles on board when he saik'd that were short when

he returned.

We submit that the evidence clearly proves that

these articles, for the value of which appellant

claimed the right to set off against appellee's

wages, were in the custody and possession of the

appellee when he sailed and were short when he

returned; and that the setoff should have been

allowed.

III.

The District Court erroneousl}^ decreed the ap-

pellant to be liable for and allowed appellee to

recover, in addition to the wages of $30.33, the

further sum of $121.26, as a penalty under Section

4529, Revised Statutes, being $1 per day for every

day the wages were unpaid after October 1, 1913,

to the date of the decree, November 5, 1913.

Section 4529, Revised Statutes, provides as fol-

low^s

:

**The master or owner of any vessel mak-
ing coasting voyages shall pay to every sea-

man his tvages within two days after the ter-

mination of the agreement under which he
shipped, or at the time such seaman is dis-

charged, whichever first happens; and in the

case of vessels making foreign voyages, or
from a port on the Atlantic to a port on the
Pacific, or vice versa, within twenty-four hours
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after the cargo has been discharged, or within

four days after the seaman has been discharged,

whichever first happens, and in all cases the

seaman shall, at the time of his discharge, be

entitled to be paid, on accomit of wages, a sum
equal to one-third part of the balance due him.

Every master or owner who refuses or neglects

to make payment in manner hereinbefore

mentioned without sufficient cause shall pay to

the seaman a sum equal to one day's pay for

each and every day during which payment is

delayed beyond the respective periods, which
sum shall be recoverable as wages in any claim

made before the Court; but this section shall

not apply to the masters or owners of any
vessel the seamen on which are entitled to

share in the profits of the cruise or voyage."

First. Section 4529, Revised Statutes, does

not apply to a case like the one at bar. It ex-

pressly relates to ^^ seam en'% ''shipped under an

agreement^', that is, persons who ship, sign and

serve as a member of the crew of a vessel under

Shipping Articles, and to sea service, not to ser-

vices performed by persons on vessels when they

are in their port of final discharge either after

the termination of the voyage or before the vessel

sails upon her voyage.

The provisions of the Revised Statutes relating

to seamen and seamen's wages are included in

and in the sections between Sections 4501 and 4612,

Revised Statutes, and each and all they deal with

persons who ship on vessels as members of the

crew, either under Shipping Articles signed before

a United States Shij)ping Conmiissioner, or before

the master of the vessel where there is no ship-
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ping connnissioiicr or where in certain trade and

certain vessels the master is expressly ])ennitted

to act as his own shipping commissioner; and where

seamen are reqnired to sign articles before the

United States Shipping Commissioner, severe pen-

alties are imposed upon the vessel by Seetion 4514,

Revised Statutes, for not doing so, and on the

master by Section 4521, and by Section 4519, Re-

vised Statutes, for not posting a copy of the Ship-

ping Articles; and generally, by Section 4523, Re-

vised Statutes, all shipments contrary to these pro-

visions are made void, etc.

Wages of seamen are provided for in the sec-

tions commencing with Section 4524, Revised Stat-

utes, when they conmience and terminate, and in

cases of improper discharge, time and manner of

pajinent; and Section 4549, Revised States, fixing

a penalty on the master and owner for payment
or discharge except before a shipping commis-

sioner.

From the time he signs the articles he becomes

a member of the crew of the vessel.

The Ida Farren, 127 Fed. 766;

Tucker v. Alexandorff, 183 U. S. 424.

Secoxd. The Federal Courts, in every case re-

ported in the books, w^here this penalty has been

claimed under Section 4529, Revised Statutes,

have unifoi-mly held that the penalty would not

be imposed in any case where there was a fair

ground of dispute, even though the reason for

non-payment was not sustained; and that it could
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only be properly imposed where the v.ithholding

and refusal to pay were without any just excuse.

Appellant pleaded this net-off in its answer to the

libel (pp. 13-15) ; the appellee excepted to the part

of the answer pleading this set-off (pp. 16-18)
;

the Court overruled these exceptions (p. 19) ; and

thereby, we submit, adjudged appellant's refusal to

pay appellee his wages to be sufficient cause for

not paying under Section 4529, Revised Statutes.

In Tlie George W. Wells, 118 Federal, 761, 762,

763, the Court said:

''It remains next to consider if the lil)eUants

are entitled to the additional payment provided
for in Rev. St., Sec. 4529, as amended by Sec-
tion 4, c. 28, Acts 1898; 30 Stat. 756 (U. S.

Comp. St. 1901, p. 3077). Was the payment
of the wages delayed 'without sufficient cause'?
That tlie cause of delay was insufficient in law,

has just been determined, hut to construe the

language thus narrowly is contrary to its

reasonable intent. Congress can hardly have
intended that in every controversy, however
doubtful which finally results in the seaman's
favor, he shall be entitled to additional com-
pensati(m so large. Let us suppose, for ex-
ample, a disputed question of fact concerning
wages, where the conduct of the sailor has
been such that the court refuses him costs,

though he finally prevails so far as to collect

a small part of his original claim. Payment
is delayed until the decree of the court, made
a year or more after the claim accrued. Can
it be that the court is absolutely compelled,
either in the original suit or in one subsequent,
to award the libellant a bonus of four or five

hundred dollars in addition to the four or five

dollars of his wages actually detained ? I think
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not. Si'o The Ailce B. Phillips (D. C), 106
Fed. a'H); The T()i)sy (1). C), 44 Fed. 631,

const niiiiij; Statutes 17 and 18 Vict. e. 104, Sec.

187. It is easy to perceive that the construc-

tion of the statute urged by the libellant

would encouracfe seamen to speculate upon con-

troversies between themselves and the sliij).

The phrase 'without sufjicicnt cause' should
rather Jx' construed (ts equividvnt to 'without

rcdsouabJe causc\ In this sense there was rea-

sona])le cause in the case at bar for the delay

in the payment."

In The Empress, 129 Federal, 655, 656, the Court

said:

''The statute is a poud statute, intended to

punish masters of vessels who, without any
just ejccuse, arhitranly refuse to pay seamen
their wages when due."

In The St. Paul, 133 Federal, 1002, the Court

said:

"The claimant, in my oi3inion, w^as justified

in contesting its liability, and there should be
no fines imposed under the statute imposing
them for unreasonable delay in the payment
of wages."

In The Sadie C. Sumner, 142 Federal, 611, 613,

the Court said:

"Revised Statute, Section 4529, does not
apply, as claimed in the libel, to such a case

as this. There w^as a fair question for con-
troversy, and therefore no refusal to pay with-
out sufficient cause, w^ithin the meaning of that

section. The George W. Wells, 118 Fed. 761;
The Empress, 129 Fed. 655."
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In The Sentinel, 152 Federal, 564, 566, the Court

said:

''Under the Peterson libel, the claimant
shows reasonable grounds for disputing the

claim, even if not able to make out a defense
sufficient to prevent any recovery on the part
of the libellant; and therefore the additional

penal damages provided for in Section 4529
will not be allowed."

Also

The Amazon, 144 Federal 153, 154.

The Court sustained our answer pleading this

shortage of silverware as a set-off to the libel for

wages, and overruled (pp. 16-19) the libellant's ex-

ceptions; thus adjudging in fact, in this case, that

appellant had sufficient cause for refusing to pay

the appellee his wages, under Section 4529, Revised

Statutes.

Third. Section 4529, Revised Statutes, was

taken from the "shipping commission" Act of June

7, 1872 (17 Stat. 262, C. 327), and was, so far as

the vessel and wages here in question are concerned,

repealed by the Act of June 9, 1874 (C. 260, 18

Stat. L. 64, 6 Fed. Stat. Ann. 850, U. S. Comp. St.

1901, p. 3064), which later Act provides:

"That none of the provisions of an act en-

titled 'An act to authorize the appointment of

shipping conmiissioners by the several Circuit

Courts of the United States to superintend the

shipping and discharge of seamen engaged in

merchant ships belonging to the United States,

and for the further protection of seamen' shall

apply to sail or steam vessels engaged in the
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coastwise trade, except the coastwise trade bo-

twoon the Athiiitic and Pacific coasts, or in the
h\kt'-i;(>ing trade tonching at foreign ports or
otlierwiso, or in the trade between the United
States and the Bi'itish North American posses-

si(nis, iM' in any case where the seamen are by
cnstom or agreement entitk^d to participate in

the profits or rcsnlt of a cruise, or voyage."

In Wilson v. Manhattan Canning Co., 205 Fed-

eral 996, 997, the Court said that if Section 4527,

Revised Statutes, includes cases other than those

of wrongful discharge, it is inapplicable to a coast-

wise voyage of the nature of the one set up in the

libel.

Also:

The George B. Ferguson, 140 Federal 955,

956;

The Elihu Thompson, 139 Federal 89;

U. S. V. Smith, 95 U. S. 536.

Section 2447, Revised Statutes, provides for ship-

ping crews in the coastwise trade, and expressly

declares that

''such seamen shall he discharged and receive

their wages as provided by the first clause of

Section 4529 (and the penalty for not paying-

is not found in the first clause but in the second
clause of Section 4529), and 4526, 4527, 4528,

4530, 4536, 4542, 4545, 4546, 4547, 4549, 4550,

4551, 4552, 4553, 4554, and 4602, of the Re\dsed
Statutes; hut in all other respects such ship-

ment of seamen and such shipping agreement
shall be regarded as if botli shipment and
agreement had been entered into between the

master of a vessel and a seaman without going
before a shipping coimnissioner.

"
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The "City of Sydney" was engaged in the coast-

wise trade, as provided for by Section 2447, Revised

Statutes, and the first clause only of Section 4529

is applicable thereto ; and the appellee never shipped

or signed any agreement either in the coastwise

trade or at all, after he returned from the round

voyage to Balboa on September 23, 1913, and tvas

paid for that round voyage in full on September 24,

before the United States Shipping Commissioner,

and signed off the articles.

IV.

The District Court in its admiralty and maritime

jurisdiction had no power to hear and determine

this cause ; the case is not within the admiralty and

maritime jurisdiction of that Court; and the serv-

ices of appellee were not a maritime service.

In the recent case of California-Atlantic S. S. Co.

vs. Central Door & Lumber Co., 206 Federal 5, 10-

11, this Court said:

"So also, there is a line of cases which hold
that the jurisdiction in the Admiralty of libels

for seamen's wages for services rendered de-
pends upon the question whether the services
were substantially performed or to be performed
upon the sea or navigable waters connected
therewith. * * * No presumptions arise in favor
of the jurisdiction of the federal Courts. Ex
parte Smith, 94 U. S. 455, 24 L. Ed. 165. On
the contrary, the legal presumption is that
every case is without their jui-isdiction unless
the contrary affirmatively appeals."
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This vessel, the "City of Sidney", was tied up
to her dock at her home port discharging cargo on
the termination of her round voyage and loading

cargo for her next voyage. Tlie appellee had been
chief steward on the round voyage, and on its ter-

mination at this port on September 23, the appellee

was paid his wages in full and discharged from the

articles. The appellee continued upon the vessel,

cleaning up and receiving the stores for the next
voyage. Appellee was on shore pay, his services

were shore services, and he had absolutely nothing
to do with the navigation of the vessel in any way.

Ill The Sirius, 65 Federal 226, an action in ad-
miralty for seamen's wages, for the services of a
marine engineer upon a vessel that w^as not then
engaged in navigation. Judge Morrow dismissed the
libel, rendering an admirable and exhaustive opin-
ion on the subject.

Also:

The Fortuna, 206 Federal 573;

The Sinaloa, 209 Federal 287.

''To justify a person employed on a vessel in
suing in Admiralty, the service rendered must
be essentially maritime."

1 Cyc. p. 832.

Services rendered in port putting in machinery in

a vessel and as a fireman, were held to be not mari-
time services.

Walter v. The Kamchatker, 29 Fed. Cas. 17,

119;

Graham v. Hoskins, 10 Fed. Cas. 5, 669.
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It is respectfully submitted, the decree appealed

from should be reversed, the libel ordered dismissed,

and the appellant should recover its costs.

Dated, February 20, 1914.

Knight & Heggerty,

Proctors for Appellant,

Pacific Mail Steamship Company,
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Appellee.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, Presiding

Judge, and the Associate Judges of the United

States Circuit Court of Appeals for the Ninth,

Circuit.

Appellant respectfully asks a rehearing of this

cause, so far as and to the full extent that by the

decree of the District Court on the trial and the

decision and judgment of this Court on its appeal

hold and adjudge appellant subject to and liable

for the penalty imposed by the decree of the Dis-

trict Court under Section 4529, Eevised Statutes,

because appellant did not pa}^ appellee's shore

wages, and further imposed by this Court because



appellant did not statisfy that decree as to payment

of the wages, but instead had appealed to this

Court.

Aj^pellant will not ask for a rehearing of that

portion of the decree of the District Court or of

the decision and judgment of this Court which ad-

judges the appellee entitled to the admitted amount

of shore wages as against appellant's claim to set

off against such w^ages the conceded value of silver-

ware unaccounted for by appellee as chief steward

of the "City of Sydney"; and appellant will file

in this Court an application for an order of this

court permitting appellant to pay the original wages

of appellee, viz. $30.33, and the costs and proctor's

fee into the registry of the District Court, or, to

the proctor of the appellee, without prejudice to the

prosecution of the appeal so far as and to the full

extent that the decree of the district and the decis-

ion and judgment of this Court hold appellant sub-

ject to and liable for the penalty under Section

4529, Revised Statutes.

That the Court maj^ notice with w^hat good faith,

diligence and speed we assisted the learned proctor

for appellee in bringing the questions in dispute

to decision and judgment, we call the attention of

the Court to these facts, that appellee claims these

wages were payable to hun on October 1, 1913; that

his libel was filed October 20 (Tr. p. 8) ; that appel-

lant answered within jive days, on October 25 (Tr.

p. 16) ; that, although appellee excepted to our

answer, on October 27 (Tr. p. 19), the case was



tried and opinion rondorod in appellee's favor on

Octobn- :29 (Tr. p. 19, and Tr. .p. Gl); decree filed

November S (Tr. j). G3) ; appcul taken November
If (Tr. p. 65) ; till i}i one month; so that, while the

learned counsel for appellee does not even assert

the contrary, this Court will see that appellant has

done no act to dclaij pa\inent or recovery of appel-

lee's wages, except to assert in good faith upon

reasonable grounds, its right to set off the shortage

of silverware against his claim for shore wages.

GROUNDS UPON WHICH REHEARING IS ASKED.

First. In its opinion, this Court agreed with

appellant upon the law, that Section 4529, Revised

Statutes, expressly relates to ''seamen shipped under

an agreement"; the Court said:

"It is first contended on behalf of the appel-
lant that the section referred to expressly
relates to seamen shipped under an agreement.
That is true."

And the Court then mistakenly states:

"but the answer is, as has been above pointed
out, that the libelant was a seaman and ren-
dered the services for which he libeled the
ship (a mistake, the libel was in personam)
under shipping articles duly executed and in

force at the time of the rendition of the ser-

vice;"

the Court had previously said on the question of

jurisdiction:



*'In the present case the vessel was in active

service, the present libellant a regular seaman
under shipping articles, wiiose term of service

had not expired and who, while the ship was
discharging her cargo preparatory to another

voyage, was cleaning ship, storing supplies

therein," etc;

while the facts are, upon libellant 's own claim in

his libel, in his exceptions to our answer, in his

evidence upon the trial, from the shipping articles

themselves, from the opinion of the district judge,

from the decree itself, and in the brief of the learned

counsel for appellee, that the shipping articles were

for a round voyage which expired on September 24,

1913, on which day the appellee was paid his wages

in full, including that day, and he signed off on

September 24, and his term of service had expired

;

his own claim is for wages under the appellant's

custom while its ships are in port, viz.: the same

wages as when at sea with the addition of $1 per day

victualling money; and appellee was not therefore,

on September 25, 1913, and at the time these services

were performed, *
' a seaman shipped under an agree-

ment"—his agreement and term of service had ex-

pired and he had not shipped under another or any

agreement. The transcript (p. 56) shows expressly

the part of the shipping articles declaring the date

of termination of the voyage, thus : ''These columns

to be filled up at the end of the voyage. Date of

termination of voj^age, 9-24-13 (meaning September

24, 1913). Port at which voyage tenninated, S. F."

(Tr. p. 56.)



Second. The Court having agreed with appel-

hiiit that Section 4529, Revised Statutes, only and

expressly applies to '* seamen shipped under an

agreement", yet the opinion of the Court seems to

hold that the shipping articles were in force during

the time appellee performed the services for which

his lihel seeks wages, viz.: September 25 to and

including October 1, 1913, because the shipping

articles provide for a voyage, ''from the port of

San Francisco to Aiicon, Canal Zone, and such other

ports and places in any part of the world as the

master may direct, and hack to a fined port of dis-

charge in San Francisco, the United States, for a

term of time not exceeding 6 calendar months", and,

the opinion seems to hold that, as the articles were

dated July 24, 1913, the services in port were within

that six months, and therefore performed under the

articles; this conclusion is erroneous not only for

all reasons stated in the "first" ground, but also,

because the words in the articles: "for a term of

tune not exceeding 6 calendar months", do not mean

or constitute a hiring for six months, but only that

the voyage shall not last beyond six months, and if

it does the seaman can demand and is entitled to be

sent to this port for final discharge, and when the

ship returns to this port and the seaman is paid and

signs oif, that ends and terminates the agreement

in the articles, and this happened September 24, and

is demonstrated by the custom of the company and

the $1 a day victualling money iyi port for which no

provision is made in the articles, and also by the



clause in the articles allowing the master "to trans-

fer any * * * of the crew to any other * * * vessel

hound to San Francisco * * * in the same capacity

and at the same rate of wages for final discharge

any time during the period of time called for by

these shipping articles;'' and the discharge of the

cargo, even if a chief steward had anything to do

with or service to perform relating to cargo, does

not keep in force or terminate the shipping articles

or the voyage as to the crew, otherwise the wages

of every member of the crew would continue as

under the articles, they could not leave the service

of the ship and the ship could not discharge or

even pay them, until the cargo was discharged,

although none of the crew had any duty to perform

in discharging cargo; the idea that the voyage

commences when the ship begins to receive and ends

only when it discharges its cargo, means as to that

cargo, for the purpose of fixing the duties, responsi-

bilities and rights of the shipper and carrier of that

cargo, and not of a member of the crew who has

no relation to the cargo.

In the Mermaid, 115 Fed. 13, 14, 15, by Judge

Gilbert and concurred in by Judge Boss, this Court

construed similar shipping articles, and treated

them as articles for a voyage, the voyage being lim-

ited to a term of not exceeding six months; this

Court said

:

*'They describe the voyage in the following

words: 'To ports in the district of Alaska
within the Behring Sea and Arctic Ocean, and
also other ports and places in any part of the



world, as the inastor may direct, and back tu a
liiial port of discharge in the United States, for
a term i>t' time not exceedini;- six caien(hir
montlis.' The statute (section '4511, Kev ISt )

irciuires that the shippino- articles shall state
the natures and so far as practicable, the dura-
tion ot the mtended voyage or engagement, and
the i)ort or country at which the voyage is to
ternnnate.' The articles in question undoubt-
edly comply with the second and third of these
three statutory requisites. They state the dura-
tion of the intended voyage, and the country
at whicii It was to terminate. These are obvi-
ously the most important features of the con-
tract, so far as it concerned the seaman. They
informed him of the length of time of his en-
gagement, and, in a general way, of the place
ot his discharge. In describing the nature
o± the voyage, the terms used in the articles
are, it may be conceded, somewhat indehnite,
but not so indefinite, we think, as to render the
articles void. They state in general terms that
the voyage is from Port Blakely, the port
whence the vessel cleared, 'to ports in the
district of Alaska within the Behring Sea and
Arctic Ocean', and 'back to a final port of dis-
charge in the United States'. It is true that
there is inserted in the description, in addition
to the specihed ports of destination, 'also other
ports and places in any part of the world, as
the master may direct', but it was evident to
a seaman shipping on a brig from Port Blakely
to ports in the district of Alaska in Behring
Sea and 'back to a port in the United States'
that there could not be, within the limit of
the specified six months, anv verv extensive
deviation from that voyage. We" think the
articles gave the seaman the essential infor-
mation he was entitled to have. It advised
Inm that the vessel was to go to ports in the
district of Alaska in the Behring Sea, which
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could only mean Nome or St. Michaels or some
other port within reasonable distance there-

from, and thence to make a return voyage
back to some port in the country whence she
sailed. We do not think it was the intention

of congress in enacting the statute to require
owners of sailing vessels engaged in the coast-

wise trade to specify at the inception of each
voj^age all the ports at which the vessel might
touch, or to deprive the master of the power to

exercise a reasonable discretion in touching at

other convenient ports, and availing himself
of the oportunities afforded by the exigencies

of trade. If such had been the intention of

the statute, it would undoubtedly have been
expressed in terms. All that is exacted is that

the nature of the intended voyage be described."

And in The Grace Dollar (C. C. A.), 160 Fed.

906, 907, Judge Gilbert, Judge Ross and Judge

Morrotv concurring, said:

**The shipping articles described the voyage
as follows: 'From the port of San Francisco,
Cal., to Portland, Ore., and other Columbia
River ports, and return to San Francisco for
final discharge, either direct or via one or more
ports on the Pacific Coast, north or south of

the port of discharge, as the master may direct

;

voj^age not to exceed six calendar months.' "

The Court (p. 907) said:

"The statute requires that the shipping articles

set forth 'the nature and so far as practicable
the duration of the intended voyage or engage-
ment, and the port or country at which the
voyage is to terminate'. This is one of the
many provisions that have been enacted for the
protection of seamen, who are regarded as the
wares of the nation. Its object is to prevent



the entrap])inc: of soamon into a voya^^o of
jri'catcr length or of more ])oril or labor than
that which they have assented to and for which
they ou^ht to receive increased waf^es. Snch a
statnte shonhl receive a reasona])le construction.
Obviously, it is nn])ortant that the mariner shall

be informed in a general way of the general
course of the voyage, but the essential requisites
of the statute are that he shall know the dura-
tion of the voyage and the port of his final

discharge. The Mermaid, 115 Fed. 13, 52
C. C. A. 607. It is not always feasible to name,
at the outset of a voyage, all the ports to which
the demands of trade may carry the vessel, and
it is not necessary that the seamen be advised
of all the operations of the voyage, and especi-

ally is this true of a coastwise voyage. To hold
otherwise would be to im])ose burdensome and
destructive restrictions on commerce without
conferring any substantial benefit on seamen.
British legislation on this subject has been in-

fluenced by the same protective policy as our
own. The English merchant shipping act of
1854 (section 149) provided that the shipping
articles should, among other things, set forth
'the nature and, so far as practicable, the dura-
tion of the intended voyage or engagement'. But
in 1873 the section was so amended that the
agreement, instead of stating the nature and
duration of the intended voyage or engagement,
may 'state the maximum period of the vo,yage

or engagement, and the places or ports of the
world (if any) to w^hich the voyage or engage-
ment is not to extend.'

"

The Grace Dollar (D. C), 149 Fed. 793.

In the Falls of Keltic, 114 Fed. 357, 359, the

question was raised and decided that similar lan-

guage in the shipping articles there, as that in
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the articles here, "must be construed as a contract

for a voyage, and not for a term of three years";

and the Court says:

"It is my opinion that the contract must be
construed as a contract for a voyage, and not
for a term of three j^ears. The agreement cer-

tainly binds the libelants to continue in the

service of the ship, if required, after her ar-

rival at Shanghai, and while trading to and
fro within the limits mentioned, for a period
not to exceed three years. This period is in

addition to the time required for making the

run from New York to Shanghai and return to

a port in the United States, United King-
dom, or continent of Europe; but the phrase-
ology of the contract excludes the idea that the

libelants became bound for a term of three

years, unless required to serve while the vessel

should be engaged in trading to and fro be-

tween Shanghai and ports other than any port
of the United States, United Kingdom, or con-

tinent of Europe. The contract is explicit

that the voyage is to end at a port in the
United States, United Kingdom or continent of

Europe; and, as there are many ports in the

countries named, and no one in particular is

designated as the port at which the voyage
should end, the master or owner could choose

any port in either of those contries, but could

only choose one port; and upon arrival of the

ship at a port in the United States the voyage
specified was terminated, and the contract was
fully performed on the part of the libelants,

so that they became entitled to claim their dis-

charge and pajTiient of their wages."

Also in re Chung Fat, 96 Fed. 202, 204.

The shipping articles in this case were for a voy-

age only commencing July 24, 1913 (Tr. p. 54), and



11

the voyage terminated on September 24, 1913 (Tr.

p. 5G, "date of termiuatiou of voijaye 9-24-13",

meaning September 24, 1913), when appellee was

paid in full before and by the United States Ship-

ping Conunissioner as required by law, and dis-

charged and released from the articles.

Section 4508, R. S., declares that one of the duties

of the Shipping Commissioner is:

"2d. To superintend their engagement and
discharge in maimer prescribed by law."

Section 4511, R. S., requires the articles to show:

''1st. The nature, and as far as practicable,
the duration of the intended voyage or engage-
ment, specifying their respective employments."

Sections 4514, 4515, 4523, R. S., impose penalties

for failure to comply with the sections as to shipping

articles.

Section 4525, R. S., declares that wages are not

dependent on freight.

Section 4530, R. S., declares:

" * * * And ichen the voyage is ended
every such seaman shall be entitled to the
remainder of the wages which shall then be due
him, as provided in Section 4529."

Section 4545, R. S., compels payment and dis-

charge of seamen before Shipping Commissioner,

under severe penalties.

Section 4552, R. S., states what must be done

on discharge of seamen:
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"1st. Upon the completion before a Shipping
Commissioner of any discharge and settlement,

the master * * * and each seaman shall

sign a mutual release of all claims for wages in

respect of the past voyage or engagement. * * *"

"2d. Such release so signed and attested,

shall operate as a mutual discharge and settle-

ment of all demands for wages between the

parties thereto, on account of wages, in respect

of the past voyage and engagement. '

'

Section 19, of the Act of June 26, 1884 (23 Stat.

L. 58; 6 Fed. Stat. Ann. p. 856), for shipment of

seamen for stated periods, provides as follows

:

*
' Sec. 19. A master of a vessel in the foreign

trade may engage a seaman at any port in the

United States, in the manner provided by
law, to serve on a voyage to any port, or for

the round trip from and to the port of depar-

ture, or for a definite time, whatever the desti-

nation. The master of a vessel making regu-

lar and stated trips between the United States

and a forei2:n country may engage a seaman for

one or more round trips, and for a definite time,

or on the return of said vessel to the United
States may reship such seaman for another voy-
age in the same vessel, in the manner provided
by law, without the pa}Tiient of additional fees

to any officer for such reshipment or re-engage-
ment."

The shipping articles and voyage were ended, ap-

pellee paid off in full and discharged from the

articles on September 24, 1913, and remained on

board according to the custom of the appellant (not

custom of the port, as no such custom was proved).
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That this is true, is demonstrated by:

1. The libel says (Tr. p. 5): "That in the

month of September^ * * * at the port of San

Francisco * * * gaid respondent * * * d^i

If ire JibcJhnif to serve as chief steward * * *

for part of a voijaye from" Balboa and to Balboa,

at the wages of $100 per month, and an allowance

t>f $1 per day for victualling money; and that in

pursuance of said agreement the libelant entered

the service of the respondent as such chief steward

on board the said steamship on the forenoon of

September 25.

Here is the emphatic declaration under oath in

the libel, that appellee was hired and entered the

service of appellant, for part of a voyage, on Sep-

tember 25, 1913, while the shipping articles were

dated July 24, 1913, and appellee was paid off

September 24, 1913.

How then, is it possible to say (a) that a voyage

and engagement of the articles had not expired as

to appellee; or (b) that appellee was "a seaman

shipped under an agreement", the articles which

had expired'? He was not shipped at all during this

time.

2. Appellant pleaded the shortage of silverware

as a set-off (Tr. pp. 13-15) ; and the learned proctor

for appellee excepted to our answer, and in each

of three several exceptions stated his objection to

be that the matter of shortage pleaded as a set-off

did not arise out of the same contract set forth in
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the libel, viz.: '^a contract entered into on the twen-

ty-fifth day of September, 1913, and terminated on

the first day of October, 1913" (Tr. pp. 17-18).

The appellee himself says in the libel, that he

is not claiming anything under or by reason of the

articles ; and why should this Court say he is ?

3. On the trial, the appellee himself swears he

signed in Jul}", 1913, and returned from that voyage

September 23, 1913, and was paid off by the Ship-

ping Commissioner ''my wages due me for that

voyage" (Tr. p. 21).

The learned proctor for appellee stated on the

trial: The appellee " * * * ^.^g qj^ ^j^g vessel

after he had been released from the shipping

articles" (Tr. p. 35). Again emphasizing the fact

that the shipping articles and the voyage under

them, so far as affects the appellee, were gone,

they were a "story told"; and we cannot believe

this Court is going to allow appellee to be helped

out by shipping articles that he and everyone else,

including the trial Court, treated as ended and

terminated.

4. The learned District Judge, in his opinion

and findings (Tr. pp. 58-61), said:

"Libelant shipped a^ chief steivard, on re-

spondeyit's steamship 'City of Sidney', in July
for round trip voyage from San Francisco to

Balboa. The voyage ended in September, and
on September 24th libelant received from the

Shipping Commissioner all of his wages
therefor.
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"The 'Citi/ of Sidncij' makes regular trips
Ixfircnt these ports, and while in San Fran-
cisco, duv'iu^r the tinio tliis conti-ovcrsv arose,
was ('n«;a.i'C(l in (lischar<;ini;- freight brought in]
and li.adin^r frei^dit for the next trip. It is
the custom for the cin])loyees to remain on
duty wliile in ])ort unless they receive notice of
discharj«e from such employinent, and to sign
artielcs for the ne.rt trij) on the da// precedin(f
the ne.vt sailiiu) daij. AVhile in port they receive
what is known as port pay, that is to say, their
rej/idar irafjes plus one dollar per day for
vietuidiui), as no meals are served on the ats-
sel durini;- her stay. Following- this custom
libelant, having received no notice of discharge,
remained in the service of res])ondent while
the 'City of Sidney' was dischai'ging and re-
ceiving freight for its next trip, from Septem-
ber 2r)th to Oetoher 1st, inelusive. Upon Oc-
tober 1st he was told that his services would
not longer be required. Upon demanding his
wages for this service in port he was informed
that while his w^ages amounted to $30.33, he
could not receive them, because of the loss
of certain silverwvare entrusted to him as chief
steward when he shi])ped in July and not ac-
counted for by him at the end ()f the trip on
September 24th, or thereafter, and amounting
in value to $32.90, w^hich sum respondent
claimed the right to offset against his wages of
$30.33, earned while in port. This setoff is

pleaded as a defense and libelant interposed
exceptions thereto on the ground that it did
)iot arise out of the same contract as that upon
which the suit was brought; that if entitled
to offset this loss at all, respondent should have
done so at the time the libelant received his
wages on September 24th at the end of the
voi/age for which he shipped, and that the
emploi/ment of libelant while in port was
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under a new contract beginning at the time he
signed off at the end of the voyage.

*

' The rule is well settled that in the admiralty
Court a setoff to be allowed must grow out
of the same transaction as that which must be
proved to support the libel. But it seems to me
that as there was but one contract of hiring
here, that is to say, the contract entered into
in July when libelant shipped as chief steward,
and as he would have to prove this contract
in order to claim that he continued in the em-
ploy of respondent after receiving his wages
and signing off on September 24th, by reason
of the custom before mentioned, the matters
set up are sufficiently connected with the con-
tract upon which he relies to constitute, if sus-

tained, a proper setoff, and for that reason
the exceptions to the special defense are over-

ruled.
'

'

Thus, it appears demonstrated by this learned

judge that appellee's libel was untrue; he was not

hired September 25, 1913, for any part of a voy-

age; he had been employed under an express

written agreement in the shipping articles, and he

had been paid off and released therefrom and ap-

pellant likewise released from the articles; and

appellee simply remained on board without amy hir-

ing or agreement except the custom of the appel-

lant that while they remained on board while the

ship was in port, appellee would receive the same

wages he did at sea and $1 per day victualling

money; so that, as the learned district judge says:

"he would have to prove this contract in

order to claim that lie continued in the employ
of respondent after receiving his wages and
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s'ujniutj off un September 24th by reason of
tlie custom before mentioned" (Tr. pp. 59, 60).

5. The U'lirned cuunsel for ai)p('llee, on page

31 of his brief tiled in this Court, said:

ii * * * 1 believe that it is a reasonable
conclusion that there was a new contract of
hirinfj in })ursuance of the custom for the
remainder of the voijage after appellee had
received his wages for' the first part of the
voyage from the Shipping Conmiissioner.

"

Brief of Appellee, p. 31.

It is folly to dispute over whether the voyage

end^ with the discharge or commences with the

loading of the cargo, because the agreement in this

case is in the record, the shipping articles, in

which must be contained their agreements, and

these articles engage the seaman to serve from San
Francisco to Ancon and hack to final discharg-e

in San Francisco.

The shipping articles in this record are for a

rofjacje limited to six months to return to San
Francisco for final discharge; when the vessel ar-

rives at Ancon, the destination named, she must
return the seamen to San Francisco for final dis-

charge, either on the same vessel or upon another,

in the same capacity, and at the same wages;

and when the vessel gets **back to a final port

of discharge in San Francisco" (Tr. p. 54), under

the express contract in the articles, the seamen

are entitled to final discharge.
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Tlie articles expressly authorize the transfer

of the seamen within the six months to any vessel

hound to San Francisco for final discharge (Tr.

p. 55).

See also: Section 4596, R. S., Sub-div. "Sd".

Section 4525, R. S., expressly provides that:

"No right to wages shall be dependent on
earning of freight by the vessel; but every

seaman * * * shall be entitled etc."

The voyage does not terminate until an ar-

rival at the port of discharge.

U. S. V. Smith, 27 Fed. Cas. No. 16,337.

In 35 Cyc. p. 1194, it is said:

"A seaman's contract generally terminates

on the completion of the voyage, and it has been
held that he may properly demand payment
at that time."

And in note "68", to this statement of the law,

35 Cyc. p. 1194, says:

'^Formerly, the service of the seaman was
considered not to terminate until the discharge

of the cargo, and consequentl.y he was held not

to be entitled to paj^nent of his wages until

then." Citing a number of the old decisions.

Again, 35 Cyc. p. 1193:

"but they are not obligated to assist in un-

loading the cargo at the port of final dis-

charge."

Noiv, Section 4596, R. S., provides:

"Whenever any seaman who has been law-
fully engaged * * * commits any of the
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following offenses, he shall be punished as
follows: * * *

" *od. For quitting- the vessel, in whatever
trade engaged, at a loreigii or domestic port,
without lea\e after her arrival at her port
of delivery and before she is placed in securifij,

b}' forfeiture from his wages of not more than
one month's pay.'

"

In the ease of Kalli v. New York T. S. S. Co.,

154 Fed. 28(j, 287, 288, the Circuit Court of Ap-

peals for the second circuit, by Lacombe, circuit

judge, Wallace and Townsend, circuit judges con-

curring, and the celebrated admiralty firm of But-

ler, Notman & Mynderse, and Frederick M. Brow^u,

for appellant, and Lawrence Kneeland an equally

able proctor for the respondent, a claim was made

under Section 3, of the "Harter Act", the cargo had

been shipped from Galveston on respondent's

steamer "Alamo '^ for transportation to New York,

there to be delivered, and had been discharged

on its lighter for transfer to Hoboken when the

lighter sank while moored at her pier; the Court of

Appeals said:

"We are of the opinion that respondent
cannot claim the benefit of the section above
quoted for the reason that the voyage had
not commenced, the cargo was not yet all on
board, nor the vessel ready to sail."

In Deslions v. La Bourgogiie, 210 U. S. 95, 135,

the Supreme Court, by Chief Justice White, said:

"Undoubtedly the word 'voyage' may have
different meanings under different circum-

stances, depending on the subject to w^hich it
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relates or the context of the particular contract

in which the word is employed."

In Martin v. The Southwark, 191 U. S. 1, 11,

the Supreme Court said:

*'A ship may be seaworthy as to one sort of

cargo and unseaworthy as to another."

So, in this case, the "voyage" of the "City of

Sydney" terminated ds to her crew, w^hen she ar-

rived at San Francisco, her port of final discharge,

and was safely moored; as to her cargo and her

relations to its owners, shippers and consignees,

and the insurers, these are questions which give

a different meaning to the word "voyage", but

such meaning in no possible aspect affects the

crew of the vessel, or determines when or where or

how their service either continues or terminates.

See The Fortuna, 206 Fed. 573, where Judge

Cushman quotes The Seguranca, 58 Fed. 908, thus:

" * * * Since the voyage is not ended as

regards the goods, until they are delivered,

or ready for delivery."

In Carver's Carriage by Sea (4th Ed.), Section

21, it is stated:

"In the Rona, 51 L. T. 378, it was held that

the voyage must be considered to commence,
for this purpose (seaworthiness), when the

ship starts from whatever were her moorings."

Wilson V. Manhattan Canning Co., 210 Fed.

898.
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Third. The Court, as to the commencement and

iiding of a voyage and that a voyage does not end

until the cargo has been discharged and commences

at the time it begins to receive cargo, was misled

by the brief of the learned counsel for appellee

(pages 17 and 18), wherein the Court relied upon

the accuracy of his statements assumed to be quota-

tions from 1 Cyc. 833, and the Court, apparently

without making an examination, and changing

slightly some of the counsel's language, in the

opinion says:

"It seems to be now settled that the services
of stevedores in loading and unloading a vessel
are maritime in character, which is, of course,
based upon the theory that the voyage of the
vessel does not end in the one case until the
car(/o has been discharged, and, in the other,
that the voyage co}H)iiences at the time the
vessel begins to receive cargo. 1 Cyc. of Law
& Procedure, p. 833, and note to the case of
Baltimore Steam Jacket Co. v. Patterson, 66
L. R. A. 293, and numerous cases there cited."

There is no such language in 1 Cyc. 833, nor in

the or any of the cases cited. As to the ending or

commencement of the voyage counsel in his brief

(pp. 17 and 18) said: "It is now a well established

principle that" and then quotes from 1 C.vc. 833,

thus: "the services of stevedores in loading or un-

loading a vessel are maritime in character, and

claims therefore are within the achniralty juris-

diction" (1 Cyc. 833, citing several cases) ; then

counsel continues: "The services of stevedores

can only be considered maritime on the assumption
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that the voyage of a vessel, so far as the jurisdiction

of a Court of admiralty is concerned, does not end

until the cargo has been discharged, and that the

voyage of a vessel commences at the time it begins

to receive cargo." And on the next page: "In
volume QQ of the Lawyers Reports Annotated, after

the case of Baltimore Steam Packet Co. v. Patter-

son, p. 293, there is a very exhaustive note on the

*Admiralty Jurisdiction of Contracts'. So that,

as -to when the voyage ends and commences, this

Court ha^ 'been misled by the brief of the appellee

into accepting without examination and quoting in

the opinion, with slight change of language, that

which is not in the law books named, and is,

we submit, 7iot the law.

The Court quotes many cases where every person

aboard a ship is held to have a right to proceed

against the ship in rem; and such are the English

cases quoted in the opinion.

This libel is not against the ship, but in personam

against the otvner.

Neither 1 Cyc. 833, nor the exhaustive note to

66 L. R. A. 193, justifies the statements of the

Court in the opinion, or the statements of the

learned counsel in his brief as to the ending and

commencing of the voyage by the discharging and

loading of the cargo ; and that case was for breach of

a contract to furnish a marine carrier freight

for transportation.
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The Court in its opinion say:

"The only rcmaininp^ question is whether the
provision of Section 4529, of the Revised Sta-
tutes, ini])osin^- the desi<»iiate(l ])enalty for
failure to pay the wages within the required
time, is applicable to this case.

**It is first contended on behalf of the a])-

pellaut that the section referred to expressly
relates to 'seamen shipped under an agree-
ment.' That is true, but the answer is, as has
been above pointed out, that the libelant was a
seaman and rendered the service for which he
libeled the shi]) under shipping articles duly
executed and in force at the time of the rendi-
tion of the service."

Judge Hughes in his work on Admircdty, states

the reasons for holding the stevedore's services to be

maritime have to do with the stowing, loading and

unloading of the cargo, in a similar manner to

Benedict, but says nothing about the ending or

commencement of the voyage having anything

whatever to do with their maritime character.

Hughes on Admiralty, pp. 112-115.

Benedict (4th Ed.) p. 162, Sec. 207, thus states

the reasons sustaining the maritime character of

stevedore's services:

"Sec. 207. Stowage. Stevedores. 'To enable

the vessel safely to transport her cargo, it is of

the first importance that it be well stow^ed,

that the vessel may keep her trim, that one
* portion of cargo may not injure another by
contact, by leaking, by steam, heat, odor, and
that storms may not dislodge and destroy it.

The business of stowing ships and of breaking
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out cargo at the port of delivery, lias fallen

into the hands of a separate class of artisans,

known as stevedores. Their services are mari-
time, and they may enforce the payment of their

demands by suits in rem against the vessel, or
in personam against the master or owners. It

was for a long time held that there was no lien

for stevedores' services. Judge Lowell in the
George T. Kemp seems to have been the first

to hold that a lien for such services was
created, at least upon foreign vessels, and,
though there is still an occasional dissent, it

may be regarded as practically settled that a
lien accompanies the services of a stevedore."

We feel certain that the Court was misled by

these matters in the early part of the learned

counsel's brief as to the ending of the voyage in

this case; so that, while the Court agreed with our

contention and expressly stated that our contention

was true, that Section 4529, Revised Statutes only

applies to "a seaman shipped under an agreement",

the Court believed the round voyage from which ap-

pellee had returned, been paid in full and signed off

the articles, was not ended because the cargo had

not been discharged, and for that reason only, the

opinion of this Court was constituted as it appears

above. Had this Court exaonined its quotation

from 1 Cyc. 833 and the exhaustive note in 66

L. R. A. 193, we feel sure that the opinion would not

read as it does, or the discharging of cargo be

held to be the end of the voyage or of a chief

steward's term of service.

In 35 Cyc, pp. 1193, 1194, the duty of the crew

is thus stated:
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"Loading and nnloading carjijo in a forcifpi
port ai'c implied conditions of their ('ni])loy-

nicnt; bnt tlicij arc not obligated to assist in

unloadinf/ the cargo at the port of final dis-

charge, loiless the shipping articles contain a
stipulation to that effect, or the established

custom of the port requires it." Citing many
cases.

There are )io provisions in the shipping articles

here requiring the crew to load or unload cargo

at this port of final discharge.

Fourth. In every case that has, ]3rior to this,

come before the federal Courts of this country, the

temis ''without sufficient cause" in Section 4529,

Revised Statutes, have uniformly been held to mean
and be the equivalent of "without reasonable

cause", even though the Courts were compelled

to hold such cause to be insufficient in law, and

where pa^^nent was not arbitrarily refused and

there was a fair question for controversy, this penalty

has never before been imposed; and in this case, where

aj)pellant assisted appellee in so speeding the cause,

that commenced on October 20, 1913, for wages

claimed to be payable on October 1, the answer was

filed October 25, five days later, the trial and decis-

ion October 29, nine days later, the decree Novem-

ber 5, the notice of appeal to this Court November

14, all in less than one month, we respectfully and

earnestly submit, should entitle appellant to some

measure of relief from the extreme severity of the

decision and judg-ment of this Court, and in a

Court of and a cause in admiralty.
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In The George W. Wells, 118 Federal, 761, 762,

763, the Court said

:

*'It remains next to consider if the libellants

are entitled to the additional payment provided
for in Rev. St. Sec. 4529, as amended by Sec-

tion 4, c. 28, Acts 1898; 30 Stat. 756 (U. S.

Comp. St. 1901, p. 3077). Was the patjment

of the wages delayed ^tvithout sufficient cause'?

That the cause of delay tvas insufficient in law,

has just been determined, hut to contrue the

language thus narroitiy is contrary to its

reasonable intent. Congress can hardly have
intended that in every controversy, however
doubtful, which finally results in the seaman's
favor, he shall be entitled to additional com-
pensation so large. Let us suppose, for ex-

ample, a disputed question of fact concerning

Avages, where the conduct of the sailor has

been such that the court refuses him costs,

though he finally prevails so far as to collect

a small part of his original claim. Payment
is delayed until the decree of the court, made
a year or more after the claim accrued. Can
it be that the Court is absolutely compelled,

either in the original suit or in one subsequent,

to award the libellant a bonus of four or five

hundred dollars in addition to the four or five

dollars of his wages actuallv detained ? I think

not. See The Alice B. Phillips (D. C), 106

Fed. 956; The Topsy (D. C), 44 Fed. 631,

construing Statutes 17 and 18 Vict. c. 104, Sec.

187. It is easy to perceive that the construc-

tion of the statute urged by the libellant

would encourage seamen to speculate upon con-

troversies between themselves and the ship.

The phrase Uvithout sufficient cause' should

rather he construed as equivalent to ^without

reasonahle cause\ In this sense there was rea-

sonable cause in the case at bar for the delay

in the payment."



27

In Till' Empress, 129 Federal, 655, 656, the Coiii-t

said:

"The statute is a penal statute, intended to
punish masters of vessels wlio, without any
just rjrcusc, nrbitranlif refuse to pay seamen
their waj^^es when due."

In The St. P^ul, 133 Federal, 1002, the Court
said:

''The claimant, in m}^ opinion, was justified
in eontestmo- its liability, and there should be
no fines miposed under the statute imposing
them for unreasonable delay in the pa\^nent
of wages."

In The Sadie C. Sumner, 142 Federal, 611, 613,
the Court said

:

"Revised Statute, Section 4529, does not
a])ply, as claimed in the libel, to such a case
as this. There was a fair question for con-

'

trovers//, and therefore no refusal to pay with-
out sufficient cause, within the meaning of that
section. The George W. Wells, 118 Fed 761 •

The Empress, 129 Fed. 655."

In The Sentinel, 152 Federal, 564, 566, the Court
said

:

"Under the Peterson libel, the claimant
shows reasonable grounds for disputing the
claim, even if not able to make out a defense
sufficient to prevent any recoverv on the part
of the hbellant; and therefore the additional
penal damages provided for in Section 4529
will not be allowed."

Also The Amazon, 144 Federal 153, 154.

Fifth. The conclusion of the opinion and judg-
ment that our appeal to this Court constituted
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such delay in the pajment of the wages of appellee

as entitled him to the penalty provided for in Sec-

tion 4529, Revised Statutes, as a continuing penalty

until the wages, as a part of the original decree are

paid, is incorrect, is not within the province of a

Court of Admiralty, and is without the jurisdiction

of the district and this Court in cases in admiralty;

the decree does not adjudge appellant liable for or

that appellee recover any penalty nor state the

amount of the wages, but as it stands is a decree

for the full amount to its date of wages and penalty,

and appellant could not segregate therefrom and

pay into the registry of the Court an amount for

the wages of appellee and continue its appeal as

against the penalty; the penalt}'^ is merged in the

decree, penalty ceases with the decree and only in-

terest can be recovered on the amount of the decree,

under Section 966, Revised Statutes, as well as

under the general rule of judgments.

In his dissenting opinion. Judge Dietrich clearly

demonstrates the erroneous conclusion of the Court

on this question as follows:

''I fail to see any substantial reason for

concluding that the plaintiff's cause of action

was not merged in and swallowed up by the

decree, as is the general rule. United States

V. Price, 50 U. S. 83, 93.

*'As to the severity of the penalty, there is

of course no thought of suggesting that a

Court can properly decline to enforce a statute

because it may seem to be unnecessarily harsh.

But the question being, what is the meaning of

the statute, what penalty Congress really in-
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toiulccl to impose, it is deemed ])roper to con-
sider tile effeet of the law in ])ractical ojXTa-
tioii; for if, under one of two j)ossiljU' ron-
striietions it will operate with extreme and
unnecessary severity, and under the other it

will operate reasonahly and yet aeeoniplish the
])urpose for which it was enacted, other eon-
siderations beinj,^ ecpial, 1 conceive it to be the
duty of the (Vnirt to adopt the latter nieanini^.

What will be the i-esult of estahlishini; the rule
now laid down by the Court The case is itself

fairly illustrative. It is not often that an
ajipeal can be heard and decided so quickly,
and yet U])on an oblii-ation of $3().()(), penalties
amounting; to a])])roxiniately $800.00 have al-

ready accrued during- the ])endency of the a])-

peal. The rij^ht of ap])eal is thus virtually

denied, for no sensible litigant of ordinar
resoui-ces would attempt to assert it in the face
of such hazards. The appeal here is prosecuted
in j^ood faith. True, we have found that there
was no fair j-rouud ori<;inally for declininj^

to pay the appellee's claim, but that does not
necessarily inijjly bad faith or a willinirness

to o])i)ress; it is a case of bad jud^nent rather
than of bad faith. Besides, the rightfulness of

its refusal to ])ay the claim is not the only ques-

tion which a])])ellant brings to this Court; it

also presents here, as is its right, the question
of the correctness of the lower Court's holding
that the case falls within the ])rovisions of

Section 4529 of the Revised Statutes, imposing
the ])enalty complained of, and this I conceive

to be a fair question the answer to wliich is not

free from serious doubt.

*'It is to be borne in mind that the law is ren-

dered harsh, not by inter])reting it in the light

of a general princi])le, that is, the principle of

merger, with which it may be assnmed CoU'
gress was familiar, but l)y holding that it is

exempt from the o])oi'atioii thereof, and is an



30

exception to the rule. No reason is assigned

for such a course except that which may be
found in a rigidly literal reading of the pro
vision. But why should we insist that the

strict letter of the provision prevail over the

presumption that Congress intended that in the

administration of the law regard should be had
for the general principles under which other

laws of like character ar.e administered. A
decision directly in point is that of Mass. v.

Western Union Telegraph Co., 141 U. S. 40,

46. A statute of Massachusetts imposed a pen-

alty for the non-pa.yment of taxes 'at the rate

of twelve per cent per annum until the same
(the taxes) are paid'. There, as here, by the

strict terms of the law there was to be a con-

tinuous accumulation of the penalty until the

principal obligation was discharged. But the

Court said: 'The penal rate of twelve per cent

interest ran only until the amount to be recoA^-

ered was judicially ascertained. Since the date

of the decree below, interest is to be computed
on the lawful amount of the decree at the rate

of six per cent only.' Upon principle I cannot

see how that case can be distinguished from
this, and it should I think be held to be con-

clusive.

"Appreciating the strain, the appellee sug-

gests that this being an admiralty case the trial

here is de novo, and that final decree is in this

Court; but this is an erroneous assumption.

Benedict's Admiralty (4th Ed.), Sec. 566. As
appears from the opinion, there has been no
new trial, nor will any decree be entered here."

That an appeal in admiralty is not a new trial at

the present day, is clearly shown by Benedict on

Admiralty (4th Ed.), Section 566, as follows:

"Until the establishment of the Circuit

Courts of Appeal in 1891, review of the decree
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of the District Omirt was had in tlu. Circuit
( <»nrt. and sncli appeal was a new trial. New
pleadings could he j)ut in, new ]W(Htfs taken, the
hhellant opened and closed the ai'<;unient, as in
the coui-t heN»w, and the Circuit Court executed
its own decrees.

"The (Mi'cuit Court of Ai)peals Act created a
court which was entirely a court of review, and
which did not execute its own decrees. Assifpi-
mrnis of error were required, and the statute,
and the j^eneral rules propounded for the Cir-
cuit Courts of A])])eal hy the Supreme Court,
made no provision for new pleadings or new
evidence. And so, in some of the circuits, an
a])])eal in admiralty has not been regarded as a
trial (h' )}ovo, but as a review of the decree of
the court below on points of law only. The
Ninth Circuit has held that findinjrs of fact,
made by the District Court on conflictino- evi-
dence, will not be disturbed on appeal, unless
clearly contrary to the evidence, which holding
is inconsistent with the idea that an appeal is
a new trial. The Fourth Circuit has held the
same, though sometimes in a modified form,
i. e., that the conclusion of the District Court
on points of fact is entitled to great respect, but
IS not necessarily binding. Other circuits have
held as above, or have not passed on the point.
It has also been held that when a District Judge
saw and heard the witnesses, he is better quali-
fied than the a])])ellate court to judge of their
truth or falsity, and his findings in such cases
will not be disturbed, while the same rule does
not obtain when the testimony below was taken
out of court. And the Circuit Courts of Appeal
have also held that the conclusions of a master
or commissioner on matters of fact, made on
conflicting evidence, will not be disturbed un-
less in cases of palpable mistake. A ])oint not
considered below will not be considered on
appeal, though a plain error may be noticed.



32

And in many cases it lias been held that one

who has not appealed from the decree below
can be heard in the appellate court only in sup-

port of that decree, and can get, in the higher

court, no more relief than has been allowed him
by the decree of the lower court.

"All of these holdings follow the idea that a

present-day appeal is not a new trial, and hence
is not an admiralty appeal in the older sense of

that term, but rather resembles a writ of error

at common law."

Sixth. The Court overlooked our point "Third",

of Division III, pages 36 to 38, of our brief, that

Section 4529, Revised Statutes, does not apply to

this vessel in the coastwise trade, because that sec-

tion was taken from the "Shipping Commission"

Act of June 7, 1872, and was, so far as coastwise

trade like the vessel here was engaged in, was

repealed by the Act of June 9, 1874 (C. 260, 18

Stat. L. 64, 6 Fed. Stat. Ann. 850, U. S. Comp. St.

1901, p. 3064), which later Act provides:

"That none of the provisions of an act en-

titled 'An act to authorize the appointment of

shipping commissioners by the several Circu''

Courts of the United States to superintend t^^^

shipping and discharge of seamen engaged in

merchant ships belonging to the United State'"

and for the further protection of seamen' shall

apply to sail or steam vessels engaged in the

coastwise trade, except the coastwise trade be-

tween the Atlantic and Pacific coasts, or in the

lake-going trade touching at foreign ports or

otherwise, or in the trade between the United
States and the British North American posses-

sions, or in an)^ case where the seamen are by
custom or agreement entitled to participate in

the profits or result of a cruise, or voyage."
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In Wilson v. Manliattan Canning Co., 205 Fed-

eral 99(i, 997, the Court said that if Section 4527,

Revised Statutes, includes cases other than those

of wrongful discharge, it is inapplicable to a coast-

wise voyage c)f the nature of the one set up in the

libel.

Also

:

The George B. Ferguson, 140 Federal 955,

956;

The Elihu Thompson, 139 Federal 89;

U. S. V. Smith, 95 U. S. 536.

Section 2447, Revised Statutes, provides for ship-

ping crews in the coastwise trade, and expressly

declares that:

^'such seamen shall he discharged and receit^e

their wages as provided by the first clause of
Seeti()n 4529 (and the penalty for not paying-

is not found in the first clause but in the second
clause of Section 4529), and 4526, 4527, 4528,

4530, 4536, 4542, 4545, 4546, 4547, 4549, 4550,

4551, 4552, 4553, 4554, and 4602, of the Revised
Statutes; hut in all other respects such ship-

ment of seamen and such ship])ing agreement
shall be regarded as if both shipment and
agreement had been entered into between the

master of a vessel and a seaman without going
before a shipping commissioner."

The "City of Sydney" was engaged in the coast-

wise trade, as provided for by Section 2447, Revised

Statutes, and the first clause only of Section 4529

is applicable thereto; and the appellee never shipped

or signed any agreement either in the coastwise

trade or at all, after he returned from the round
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voyage to Balboa on September 23, 1913, and was

paid for tbat round voyage in full on September 24,

before tlie United States Shipping Commissioner,

and signed off the articles.

We respectfully submit a rehearing should be

granted appellant.

Dated, San Francisco,

June 17, 1914.

Knight & Heggerty,

Proctors for Appellant and, Petitioner.

Certificate of Counsel.

I hereby certify that I am of counsel for appellant

and petitioner in the above entitled cause and that

in my judgment the foregoing petition is well

founded in point of law as well as in fact and that

said petition is not interposed for delay.

Charles J. Heggerty,

Proctor for Appellant and Petitioner.



APPENDIX A.

/// t/ir United States Circuit Court of Appeals for

the Ninth Circuit.

Pacific Mail Steamship Company
(a corporation),

Appellant,
vs.

Ed. Schmidt,

Appellee. I

No. 2352

[OPINION, U. S. CIRCUIT COURT OF
APPEALS.]

Upon Appeal from the United States District Court for tlie

Northern District of California, Division No. 1.

Before Gilbert and Ross, Circuit Judges, and
Dietrich, District Judge.

Ross, Circuit Judge.

The appellee shipped as steward, at the wages
of one hundred dollars a month, on board the steam-
ship City of Sydney, the home port of which was
New York, under shipping articles of date July 24,
1913, signed on behalf of the respective parties,
then ''bound from the port of (1) San Francisco
to Ancon, Canal Zone, and such other ports and
places in any part of the world as the master may
direct, and back to the final port of discharge in
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San Francisco, the United States, for a term of

time not exceeding 6 calendar months." Among
the terms specified in the articles were the fol-

lowing :

*'And it is hereby agreed that any embezzle-

ment or wilful or negligent destruction of any part

of the vessel's cargo or stores shall be made good

to the owner out of the wages of the person guilty

of the same. * * * And it is also agreed that

the master has the option to transfer any and all

of the within mentioned persons, members of the

crew, to any other American, British or other for-

eign vessel bound to San Francisco, California, in

the same capacity or as a passenger and at the same

rate of wages for final discharge am^ time during

the period of time called for by these shipping

articles."

The case shows that the ship left San Francisco

on the 24th of July, 1913, for Balboa, returning

to San Francisco on the 23rd daj^ of the following

September, and that on the next day, September

24th, the appellee received from the Shipping Com-

missioner all of his wages for that round trip

—

the ship then being tied up at the wharf discharging

her cargo. What the appellee did during that time

and what is referred to by the trial judge and by

counsel as the custom then prevailing at the port of

San Francisco, is thus stated by the appellee in his

testimony, of which we find no contradiction in the

other evidence:
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'*Q. What was the procedure after you returned
from the voyage regarding receiving your money?

'*A. I got paid off by the Sliipping Commis-
sioner, my wages due to me for that voyage.

"Q. Why did you remain on board the ship?

**A. I was still chief steward on the boat and
not notified 1 had been discharged for anything
and I worked on board as chief steward.

"Q. What are the duties of the chief steward
on the steamer? A. During the voyage?
"Q. Yes, during the voyage.

"A. He is simply the head of the commissary
department, keeps the rooms clean and look after

the passengers and so on.

"Q. What else?

''A. To look after his help and see that the

work is done.

''Q. What does the chief steward do?

"The Court. Q. You have charge of the rooms
of the passengers, have j^ou? A. Yes, sir.

"Mr. Ryan. Q. What does the chief steward
do after he arrives in port ?

"A. After he arrives here we clean the ship.

"Q. You mean you superintend it?

"A. Yes, and see that the stores are put on
board for the next voyage, get the ship ready for

sea for the next voyage.

"Q. Is your work while in port very similar

to that while on the voj^age? A. Yes.

"Q. What is the difference between j^our duties

while on the voyage and while the ship is in port?
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"A. The difference is we have no passengers on

board, while we are in port we do not cook any

meals, we just clean up and see that repairs are

done and the stores put on board for the next

voyage.

"Q. When are the supplies ordered and who

orders them?

"A. I put in a requisition for supplies and

deliver the requisition book to the port steward.

'*Q. Who places those provisions on board?

''A. The chief steward—he sees that it is put

on board.

"Q. How many men are employed under you

while the vessel is on the voyage?

"A. The steward's department, or what they call

the commissary department in that company, has 22.

"Q. That includes the title of what positions?

"A. The steward, the steerage cooks and bakers,

butchers, cooks, waiters.

"Q. How long after the ship arrived at the

dock do the seamen go before the Shipping Com-

missioner and receive their wages?

'^A. Generally it is the day after.

"Q. And how long before the vessel leaves the

dock do the seamen go before the Shipping Com-

missioner and sign new articles ?

"A. One day before leaving on that voyage."

The evidence is that the appellee was allowed

one dollar a day for his meals while in port as no

cooking was done on board during the time, and
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Fraucisco.

The day before the ship was to sail on its next

voyage the appellee was discharged, at which time

there was due him for his wages and meals while

in port $30.33, the amount of which was not ques-

tioned, but when he demanded it on the 1st day

of October, 1913, the appellant steamship company

refused to pay it on the contention that certain

silverware, which the compan}^ claimed was en-

trusted to him as chief steward when he shipped in

July, was not accounted for by him at the end

of the trip, or thereafter, amounting in value to

$32.90, which sum the company claimed the right

to offset against his wages of $30.33 earned while

in port; and this setoff it pleaded as a defense to

the appellee's libel for his wages, which libel also

contained a demand against the steamship company

for one day's pay for every day his wages were

unpaid after October 1st, 1913, as a penalty under

and by virtue of Section 4529 of the Revised Statute

as amended by the Act of December 21, 1898 (30

St. L. p. 756), for which penalty, together with

the wages due, the Court awarded the libelant a

decree. The section of the Eevised Statutes, as so

amended, is as follows:

"The master or owner of any vessel making

coasting voyages shall pay to every seaman his

wages within two days after the termination of the

agreement under which he shipped, or at the time

such seaman is discharged, whichever first hap-
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pens; and in the case of vessels making foreign

voyages, or from a port on the Atlantic to a port

on the Pacific, or vice versa, within twenty-four

hours after the cargo has been discharged, or within

four dajs after the seaman has been discharged,

whichever first happens ; and in all cases the seaman

shall, at the time of his discharge, be entitled to be

paid, on account of wages, a sum equal to one-third

part of the balance due him. Every master or

owner who refuses or neglects to make payment in

manner hereinbefore mentioned without sufficient

cause shall pay to the seaman a sum equal to one

day's pay for each and every day during which

payment is delayed beyond the respective periods,

which sum shall be recoverable as wages in any

claim made before the Court; but this section shall

not apply to the masters or owners of any vessel

the seamen on which are entitled to share in the

profits of the cruise or voyage."

It is contended on the part of the appellant com-

pany that the case is not within the admiralty

and maritime jurisdiction of the Court, for the

reason that the service of the appellee while the

ship was at the port of San Francisco was not a

maritime service. There is nothing in the decision

of the case of California-Atlantic S. S. Co. v. Cen-

tral Door & Lumber Co., 206 Fed. 5, to justify

the contention, nor is there in the case of The

Sirius, 65 Fed. 226. In the latter case the keej)er

of a vessel in her home port and then out of com-
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mission, filed a libel against her for his services,

and the Court said, among other things

:

"The libelant, we have seen, rendered the service

of a ship keeper iu the home poi-t of the vessel.

lie was hired particularly to take care of the engine

and boilers, and also to look after the vessel in

general. In this he was assisted by a deck watch-

man. How his duties, assuming them to have been

efficiently rendered, contributed to the navigation

of the Sirius, it is difficult to see. The vessel

was not then engaged in navigation. She could not

do so, being out of commission. She was laid up,

without cargo, or even master and crew. Giving

the libelant's claim the most favorable considera-

tion, it can only be said that his services tended to

the preservation of the vessel, so that when she

should be enrolled as an American vessel she

might be fitted out for a voyage less expensively

and more expeditiously. But such service did

not contribute to the navigation of the vessel.

Merely keeping a vessel in safe custody, protecting

it from the depredations of thieves or the danger

of fire, or preserving her machinery from unneces-

sary decay and deterioration, does not, of itself,

constitute a maritime service. It must be connected

with the navigation of the vessel. It is difficult

to see, therefore, upon what ground it can be said

that the libelant rendered a service of a maritime

nature. His services did not contribute to the

present navigation of the vessel, because she was

then laid up; nor to her prospective navigation,
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because she had no voyage in contemplation. To
be sure, it concerned the vessel, but it did not

concern the vessel with reference to her navigation,

present or prospective. Looking at the question

in the light of the authorities, we find that, although

there has been, and is 3'et, some conflict as to

whether a mere ship keeper or watchman can be

deemed to have rendered a maritime service, the

weight of authority is against the right of indi-

viduals performing such services to a vessel in her

home port to recover in a court of admiralty, for

the reason that it is not regarded as a maritime

service within the signification of that term. But

the cases, while establishing the general rule, have

also created exceptions which, if given full latitude,

may become almost as wide as the rule itself. The

reason for the exceptions is that, if the ship keeper

or watchman, in connection with his duty as such,

render any distinctively maritime service, such as

moving the vessel to a different anchorage, or pre-

paring or fitting her out for a voyage, or in brief

any service connected with the navigation or voyage

of the vessel, then the Court of Admiralty will not

only take cognizance of the maritime service ren-

dered, but, if it be sufficiently broad and pro-

nounced, will treat the entire service as maritime."

In the present case the vessel was in active ser-

vice, the present libelant a regular seaman under

shipping articles, whose term of service had not ex-

pired and who, while the ship was discharging her

cargo preparatory to another voyage, was cleaning
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shij), storing supplies therein, and otherwise per-

forming the duties pertaining to his position uf

steward.

In the case of Leathers v. Blessing, 105 U. S.

G26, which was an action of tort, the Supreme

Court held that the jurisdiction in admiralty is

not ousted by the fact that when the wrong was

done on the vessel by the negligence of her master

she had completed her voyage and was securely

moored at the wharf, where her cargo was about

to be discharged, the Court saving (page 628)

among other things:

''The only question raised by the appellants is

as to whether the suit was one of admiralty juris-

diction in the District Court. They maintain

that jurisdiction of the case belonged exclusively

to a court of common law. Attention is directed

to the facts that the Circuit Court did not find that

the libelant was an officer, seaman, passenger or

freighter, or that he had any connection with the

vessel or any business upon her or about her, ex-

cept that when he went on board of her he was

expecting a consignment of cotton-seed by her,

and went on board to ascertain whether it had

arrived ; and that the vessel had fully completed her

voyage and was securely moored at the wharf at

the time the accident occurred. It is urged that

the case is one of an injury received by a person not

connected with the vessel or her navigation, through

the carelessness or neglect of another person, and

that the fact that the person guilty of negligence



was at the time in control of a vessel which had

been previously engaged in navigating waters with-

in the jurisdiction of the admiralty courts of the

United States, cannot give jurisdiction to such

courts. Although a suit might have been brought

in a common law Court for the cause of action sued

on here, the District Court, sitting in admiralty,

had jurisdiction of this suit. The vessel was water-

borne in the Mississippi River at the time, laden

with an undischarged cargo, having just arrived

with it from a voyage. The findings sufficiently

show that her cargo was to be discharged at the

place where she was moored. Therefore, although

the transit of the vessel was completed, she was

still a vessel occupied in the business of navi-

gation at the time. The facts, that she was securely

moored to the wharf, and had communication with

the shore by a gang plank, did not make her a

part of the land or deprive her of the character

of a water-borne vessel."

In the case of the Steamship Jefferson, 215 U. S.

130, which was a case of salvage, and where the

jurisdiction of the Court was challenged on the

ground that at the time the services sued for were

rendered the ship ''was in a drydock undergoing

repairs, was not on the sea, but was virtually on the

shore, and was consequently at such time not an

instriunentality of navigation, subject to the

dangers and hazards of the sea", the Supreme

Court said, among other things:
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**By necessary implication it appears from the

avcnnents of the libel that the steamship before

being docked had been engaged in navigation, was

dedicated to the pnri)oses of transportation and

commerce, and had been placed in the dry dock

to nndergo repairs to fit her to continue in such

navigation and commerce. As said in Cope v. Dry

Dock Co., 119 U. S. 625, 627, *A ship or vessel used

for navigation and commerce, though lying at a

wharf and temporarily made fast thereto, as well

as her furniture and cargo, are maritime subjects,

and are capable of receiving a salvage service.'

In reason we think it cannot be held that a ship

or vessel employed in navigation and commerce is

any the less a maritime subject within the admiralty

jurisdiction wiien, for the purpose of making neces-

sary repairs to fit her for continuance in navi-

gation, she is placed in a dry dock and the water

removed from about her, than w^ould be such a

vessel if fastened to a wharf in a dry harbor,

where, by the natural recession of the water by

the ebbing of the tide, she for a time might be

u[)<)n dry land. Clearly in the case last supposed

the vessel would not cease to be a subject within

the admiralty jurisdiction merely because, for a

short period by the operation of nature's laws,

water did not flow about her. Nor is there any dif-

ference in principle between a vessel floated into

a wet dock, which is so extensively utilized in Eng-

land for commercial purposes in the loading and

unloading of vessels at abutting quays, and the dry
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dock into which a vessel must be floated for the

purpose of being repaired, and from which, after

being repaired, she is again floated into an adjacent

stream. The status of a vessel is not altered merely

because in the one case the water is confined within

the dock by means of gates closed when the tide

begins to ebb, while in the other the water is re-

moved and the gates are closed to prevent the

inflow of the water during the work of repair. It

was long ago recognized by this Court that a ser-

vice rendered in making repairs to a ship or

vessel, whether in or out of the water, was ai mari-

time service. Peyroux v. Howard, 7 Pet. 324. But

we need not further pursue the subject, since the

error of the contention that a vessel, merely because

it is in a dry dock, ceases to be within the admiralty

jurisdiction, was quite recently established in

The Robert W. Parsons, 191 U. S. 17. In disposing

of the proposition we are now considering it was

further said (p. 33)

:

*' 'A further suggestion, however, is made that

the contract in this case was not only made on land,

but was to be performed on land, and was in fact

performed on land. This argument must neces-

sarily rest upon the assumption that repairs put

upon a vessel while in dry dock are made upon

land. We are unwilling to admit this proposition.

* * * A dry dock differs from an ordinary dock

only in the fact that it is smaller, and provided

with machinerj^ for pumping out the water in

order that the vessel may be repaired. All injuries
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suflfereil by the hulls of vessels below the water

line, hy (Millisioii or stranding, must necessarily be

i-epaired in a dry dock, to prevent the inflow of

water, but it has never been supposed, and it is

))('lieved the proj)osition is now for the flrst time

made, that such repairs were made on land.

* * * l^ut as all serious repairs upon the hulls

of vessels are made in dr}^ dock, the proposition that

such repairs are made on land would practically

deprive the admiralty courts of their largest and

most important jurisdiction in connection with re-

pairs. No authorities are cited to this proposition,

and it is believed none such exists.'
"

"It seems to be now settled that the services of

stevedores in loading or unloading a vessel are

maritime in character, which is, of course, based

upon the theory that the voyage of the vessel does

not end in the one case until the cargo has been

discharged, and, in the other, that the voyage com-

mences at the time the vessel begins to receive

cargo. 1 Cyc. of Law and Procedure, p. 883, and

note to the case of Baltimore Steam Packet Co.

V. Patterson, 66 L. R. A. 293, and numerous cases

there cited. That the appellee was a seaman of the

City of Sydney in rendering the services in ques-

tion, and as such within the admiralty jurisdiction,

we regard as clear. Section 4612 of the Revised

Statutes expressly provides, among other things,

that

:

"In the construction of this Title, every person

having the command of any vessel belonging to
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any citizen of the United States shall be deemed

to be the 'master' thereof; and every person (ap-

prentices excepted) who shall be employed or

engaged to serve in any capacity on board the same

shall be deemed and taken to be a 'seaman'."

But regardless of the statute, we think that under

the general maritime law the present libelant was

a seaman, and as such entitled to sue in admiralty.

In Benedict's Admiralty, 4th Ed., Sec. 189, it is

said

:

"The Term Mariner includes all persons employed

on board ships and vessels during the voyage to

assist in their navigation and preservation, or to

promote the purposes of the voyage. Masters,

mates, sailors, surveyors, carj^enters, coopers, stew-

ards, cooks, cabin boys, kitchen boys, engineers,

pilots, firemen, deck-hands, w^aiters—women as well

as men—are mariners."

In the case of The Queen v. The Judge of the

City of London Court and the Owners of the S. S.

Michigan, 25 Law Reports, Q. B. D. 339, the

ship having arrived at the port of London, which

was her destination, her crew, including the mate,

were paid off. The mate after being so paid, and

without signing any fresh articles for the outward

voyage, remained on board by the direction of the

owner for the purpose of superintending the dis-

charge of the inward cargo and the loading of a

fresh cargo for the outward voyage. After the

inward cargo had been discharged and a portion
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of the outward cargo had l)ocn shipped on board,

tho ship was taken into dock for repairs, and the

mate continued on board by the owner's direction

to superintend the execution of such repaii-s. The

question was whether the services so rendered ))y

the mate were maritime services, and the judges

thus disposed of the question

:

"Lord Coleridge, C. J. We have had an oppor-

tunity of consulting the learned judge of the

Admiralty Court, who has had a large experience

in these matters, and although my own impression

was at first the other way, I defer to his authority,

and come to the conclusion that the County Court

judge was wrong, and that an action in rem will

lie at the suit of a person in the position of the

present plaintiff. To allow of that remedy in such

cases as this has, it appears, been the practice of

the Admiralty Court. I find that we are not

embarrassed wdth the consequences which I was

afraid would follow if our decision proceeded upon

the definition of the term 'seamen' in the Merchant

Shipping Act—a definition which w^ould undoubtedly

include such a person as a stevedore. For the

question here does not depend in any way upon the

Merchant Shipping Act, inasmuch as the Acts of

Parliament giving Admiralty jurisdiction to County

Courts does not incorporate that act. The action

ought to be heard. The rule must, therefore, be

made absolute.
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"Wills, J. I am of the same opinion. I have

had the opportunity, not only of speaking to my

brother Butt upon the subject, but also of looking

into the question for myself, and, upon consideration

of the authorities, I have independently arrived at

the same conclusion. The case seems to me to be

practically governed by the case of The Jane and

Matilda (1), where Lord Stowell held that the

woman who had acted as caretaker was entitled

to claim against the ship—a decision which, so far

as I can make out, seems to be entirely in accordance

with the uniform current of authority. The right

to proceed in rem for services rendered on board a

ship apparently extends to every class of person

who is connected with the ship as a ship, as a sea-

going instrument of navigation, or of transport of

cargo from one place to another, and to services

rendered by such persons in harbour just as much

as to services rendered by them at sea. It is, of

course, matter of common knowledge that one of

the most essential parts of the chief mate's duty

is to look after the cargo, and see that proper care

is taken of it. I am of opinion that the services

rendered by the plaintiff were maritime services,

although the vessel was actually in harbour at the

time."

In the subsequent case of Corbett v. Pearce, 2

K. B. D. (1904), the Court said (p. 427):

''What is usually understood by the term 'sea-

man' in its ordinary acceptation? It seems to me
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that a oorrcc't definition was given in the ease, to

which we liave referred, of Rc(). v. Citi/ of London
( 'aurt, where it was held that a person whose

ordinary duties led him to take part in the navi-

gation of a seagoing ship was entitled to a remedy

against the ship for his wages, although the ser-

vices rendered by him consisted in superintending

7-epairs to the ship while in port. It was there said

:

The right to proceed in rem for services rendered

on board a ship apparently extends to every class

of person who is connected with the ship as a ship,

as a seagoing instrument of navigation, or of trans-

poii of cargo from one place to another, and to

services rendered by such persons in harbour just

as much as to services rendered by them at sea.'

That description of the persons who may popu-

larly be called seamen is very applicable to the

present case."

The trial Court in the instant case was, in our

opinion, right in holding that the set-off pleaded

in defense of the libel was not sustained by the

evidence. There was nothing tending to show any

bad faith on the part of the steward, or even

tending to show any negligence or lack of care on

his part in the perforaiance of his duties, nor was

there, as said by the trial judge, sufficient evidence

of the alleged missing articles ever having been

delivered into his keeping. On the contrary, the

appellant's San Francisco port steward testified

that it was usual on voyages for a small amount
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of the silverware of the ship to be taken by pas-

sengers "for souvenirs, and for medicine, and for

one thing and another"; usually five or six dollars'

worth, said the witness. In the present case the

amount claimed to have been lost was, as has been

said, of the value of $32.90.

We are of the opinion that no sufficient cause

was shown for the refusal of the appellant to pay

the libelant his wages upon his discharge from

service.

The only remaining question is whether the pro-

vision of Section 4529 of the Revised Statutes, as

amended December 21, 1898, imposed the designated

penalty for failure to pay the wages within the

required time, is applicable to the case.

It is first contended on behalf of the appellant

that the section referred to expressly relates to

"seamen shipped under an agreement". That is

true; but the answer is, as has been above pointed

out, that the libelant was a seaman and rendered

the service for which he libeled the ship under

shipping articles duly executed and in force at the

time of the rendition of the service.

The further contention is made that it has been

uniformly held that the penalty will not be im-

posed in any case where there is a fair ground of

dispute. Conceding the justice of the rule, we
are of opinion that the evidence in the present case

does not show any such fair ground of dispute.
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It has been suj,rgosted tliat Uw libelant's entire

cause of action was merged in the judjpnent entered
in the trial Court, that the delay in paying that
judgment is comi)ensated for by interest thereon,

and also that the prescribed i)onalty is too severe
to impose upon a litigant while acting in good
faith. Apart from the fact that the Court bas
no right to hold the penalty which Congress saw
fit to prescribe is too severe, the latter suggestion
is, we think, answered by the above statement
to the effect that in this case the appellant had no
fair ground upon which to base its refusal to pay
the seaman his wages.

Nor do we think the ordinary rule respecting
the merger of a cause of action in a judgment
applicable to such a case as the present; for while
the statute declares that the prescribed penalty
"shall be recoverable as wages in any claim made
before the Court*', it does not limit it to the time
of the entry of the judgment of the trial Court,
hut, on the contrary, expressly declares that the
master or owner who refuses or neglects to make
payment of the seaman's wages in the manner
tliercin specifically prescribed ''without sufficient
cause shall pay to the seaman a sum equal to one
day's pay for each and every day during which
pa^Tnent is delayed beyond the respective periods".

Certainly by appealing from the judgment of the
Court of First Instance and procuring a stay of
that judgment, the appellant as effectively delayed
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the payment of the wages adjudged to be due the

seaman as it did by refusing without sufficient cause

to pay him his discharge, and we can see no valid

ground for holding that a court of admiralty in

disposing of a cause so brought before it may

not give effect to the express requirement of the

statute by directing the Court below to enter the

appropriate judgment upon the return of the cause

to it. Congress did not see fit to allow the legal

interest on the judgment first entered by the trial

Court to compensate the seaman for the delay

in the payment of his wages in the prescribed

circumstances, but expressly declared that he should

be allowed ''a sum equal to one day's pay for each

and every day during which payment is" so delayed.

It results that the judgment of the Court below

was correct when rendered, but, as under the

provisions of Section 4529 of the Revised Statutes

the appellee is entitled to one day's pay for every

day since October 1, 1913, in addition to the amount

due him for services, the cause is remanded to the

Court below with directions to enter a decree in

accordance with the views above expressed, with

costs to the appellee in both Courts.

(Endorsed) : Opinion. Filed May 18, 1914.

(Signed) F. D. Monckton, Clerk.
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In the Umted States Circuit Court of Appeals for

th^ Ninth Circuit.

Pacific Mail Steamship Company

(a corporation),

Appellant,
vs.

Ed. Schmidt,
Appellee.

^No. 2352

[DISSENTING OPINION.]

Dietrich, District Judge:

I am unable to concur in that part of the opinion

in which it is held that the lower Court should

now enlarge the original decree by including there-

in the statutory penalty for the time which has

elapsed since the decree was entered. I fail to

see any substantial reason for concluding that the

plaintiff's cause of action was not merged in and

swallowed up by the decree, as is the general rule.

United States v. Price, 50 U. S. 83, 93.

As to the severity of the penalty, there is of

course no thought of suggesting that a court can

properly decline to enforce a statute because it

may seem to be unnecessarily harsh. But the

question being, what is the meaning of the statute,

what penalty Congress really intended to impose,
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it is deemed proper to consider the effect of the law

in practical operation; for if, under one of two

possible constructions it will operate with extreme

and unnecessary severity, and under the other it

will operate reasonably and yet accomplish the

purpose for which it was enacted, other considera-

tions being equal, I conceive it to be the duty of

the Court to adopt the latter meaning. What will

be the result of establishing the rule now laid down

by the Court ? The case is itself fairly illustrative

:

It is not often that an appeal can be heard and

decided so quickly, and yet upon an obligation of

$30.00, penalties amounting to approximately $800.00

have already accrued during the pendency of the

appeal. The right of appeal is thus virtually denied,

for no sensible litigant of ordinary resources would

attempt to assert it in the face of such hazards.

The appeal here is prosecuted in good faith. True,

we have found that there was no fair ground orig-

inally for declining to pay the appellee's claim,

but that does not necessarily imply bad faith

or a willingness to oppress; it is a case of bad

judgment rather than of bad faith. Besides, the

rightfulness of its refusal to pay the claim is

not the only question which appellant brings to

this Court; it also presents here, as, is its right,

the question of the correctness of the lower Court's

holding that the case falls within the provisions of

Section 4529 of the Revised Statutes, imposing

the penalty complained of, and this I conceive to
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be a fair questiou the answer to which is not free

from serious doubt.

It is to be bonie in mind tliat the law is ren-

dered harsh, not by interpreting it in the light of

a general principle, that is, the principle of merger,

with which it may be assumed Congress w^as familiar,

but by holding that it is exempt from the ojjeration

thereof, and is an exception to the rule. No reason

is assigned for such a course excej^t that which may
be found in a rigidly literal reading of the provision.

But why should we insist that the strict letter of

the provision prevail over the presumption that

Congress intended that in the administration of

the law regard should be had for the general

principles under which other laws of like character

are administered. A decision directly in point is

that of Mass. v. Western Union Telegraph Co., 141

U. S. 40, 46. A statute of Massachusetts imposed

a penalty for the non-payment of taxes "at the rate

of twelve per cent per annum until the same (the

taxes) are paid". There, as here, by the strict temis

of the law there was to be a continuous accumula-

tion of the penalt}" until the principal obligation

was discharged. But the Court said: "The penal

rate of twelve per cent interest ran only until the

amount to be recovered was judicially ascertained.

Since the date of the decree below, interest is

to be computed on the lawful amount of the

decree at the rate of six per cent only". Upon
principle T! cannot see how that case can be dis-
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tinguished from this, and it should I think be held

to be conclusive.

Appreciating the strain, the appellee suggests

that this being an admiralty case the trial here is

de novo, and that final decree is in this Court; but

this is an erroneous assumption. Benedict's Ad-

miralty (4th Ed.), Sec. 566. As appears from

the opinion, there has been no new trial, nor will

any decree be entered here.

(Endorsed) : Dissenting Opinion. Filed May

18, 1914.

(Signed) F. D. Monckton, Clerk.
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In the Disfnct Court of the United States, for the

Xorthcrn District of California, Second Divi-

sion.

No. 15,008.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

vs.

OCEAN SHORE RAILWAY COMPANY,
Respondent.

CHARLES C. MOORE, F. W. BRADLEY, MAU-
RICE SCHWEITZER, R. D. ROBBINS,
WALTER S. MARTIN et al.,

Intervenors.

Agreed Statement.

IT IS HEREBY STIPULATED by and between
the respective parties to the above-entitled action

that the questions presented by the appeal herein can
be determined by the appellate court without an ex-

amination of all the pleadings and evidence, and
that the following is an agreed statement of the case,

showing how the said questions arose and were de-

cided by the District Court, and that this statement

sets forth the facts alleged and proved, or sought

to be proved, in so far as they may be essential to a
decision of such questions by the Circuit Court of

Appeals, and shall supersede, for the purposes of

this appeal, all parts of the record other than the

decree from which the appeal herein is taken. The
said agreed statement of the case is as follows : [1*]

•Page-number appearing at foot of page of original certified Record.
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On December 6, 1909, Ocean Shore Railway Com-

pany, a California corporation, owned and was oper-

ating a line of railroad from San Francisco to Tuni-

tas Glen in San Mateo County, a distance of approxi-

mately thirty-eight (38) miles, and also a line of

railroad from the city of Santa Cruz, northerly about

sixteen (16) miles.

On November 1, 1905, Ocean Shore Railway Com-

pany made, executed and delivered to Mercantile

Trust Company of San Francisco its deed of trust,

under and by virtue of the provisions of which Ocean

Shore Railway Company granted and conveyed to

Mercantile Trust Company of San Francisco, its

successors and assigns forever, all properties then

owTied and thereafter to be constructed or acquired

by said railway company, together with all issues,

rents, earnings and profits of said railway company,

and all franchises, rights of way, leases, licenses, con-

sents, easements, rights, privileges and immunities

relating to or appertaining to said railroad or rail-

road lines and premises and any and all extensions

thereof, and all replacements or renewals thereof,

and all property and estate which said Ocean Shore

Railway Company was then possessed of or entitled

to, or which it should thereafter become possessed of

or entitled to, and also all other property, whether

real, personal or mixed, belonging to said railway

company, including all that property which the rail-

way company should thereafter acquire, as well as

that which it owned at the date of the execution of

said mortgage or dc^d of trust, it being the intention

of said railway company to grant, transfer and con-
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vey to said Mercantile Trust Company of San Fran-

cisco, as such trustee, all the corporate property and

franchises then belonging to said railway company,

and also all such corporate i)roperty and [2] fran-

chises as it might thereafter acquire. The said deed

of trust was duly executed and acknowledged, both

as a conveyance of real property and of personal

property, in the City and County of San Francisco

and in the County of Santa Cruz and in the County

of San Mateo.

The said properties were granted and conveyed

upon certain uses and trusts set forth in said deed

of trust, and, particularly, for the purpose of secur-

ing the pa}Tncnt of five thousand (5,000) bonds

therein provided to be issued by said Ocean Shore

Railway Company, to be certified by said Mercantile

Trust Company of San Francisco, of the denomina-

tion of one thousand (1,000) dollars each, together

with interest thereon at the rate of five (5) per cent

per annum, and for the equal and proportionate bene-

fit and security of all holders of said bonds and

coupons issued and to be issued under and secured

by said deed of trust, and for the enforcement of

the pajTuent of said bonds and coupons, when pay-

able, according to their tenor and effect, and to secure

the conformance to and compliance with the said

deed of trust, without preference, priority or dis-

tinction as to lien, or otherwise, of one bond over any

other bond, by reason of priority of its issue, sale

or negotiation.

Thereafter, upon the request of Ocean Shore Rail-

way Company, Mercantile Trust Company of San
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Francisco did certify and deliver to Ocean Shore

Railway Company said five thousand (5,000) bonds

of the denomination of one thousand (1,000) dollars

each, and bearing interest at the rate of five (5) per

cent per annum. All of said bonds, except bonds of

the par value of four thousand five hundred (41,500)

dollars, were issued and became outstanding and un-

redeemed obligations of [3] said Ocean Shore

Railway Company prior to December 6, 1909. By
the provisions of said deed of trust. Ocean Shore

Railway Company covenanted and agreed duly and

punctually to pay the principal and interest of said

bonds at the times and places and in the manner men-

tioned in said bonds and coupons thereto attached.

Ocean Shore Railway Company did not pay the said

interest due upon said bonds according to the terais

thereof, but failed, neglected and refused to pay the

interest which fell due on said bonds on the 1st day

of November, 1909, and on the 1st day of May, 1910,

and no payment of interest was ever made to Mer-

cantile Trust Company of San Francisco, as such

trustee, or to anyone else.

It was provided in and by said deed of trust that,

in the event of a default in the payment of the inter-

est due upon said bonds, and in case such default

should continue for a period of ninety (90) days

after written notice thereof from said trustee, the

trustee might, and upon the written request of a

majority of the bonds secured by said deed of trust

should, by a notice in writing, declare the principal

of said bonds outstanding to be forthwith due and

payable. It was further provided that, in the event
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of such default, the said trustee might, at its option,

sell to the highest hidder all such property conveyed

to it by said deed of trust as such trustee, said Ocean

Shore Railway Company covenanting that it would

join in any deed of convej^nce or other writing evi-

dencing such Siile.

"ARTICLE 6. In case the Railway Company

shall make default whereby the security hereby cre-

ated shall become enforceable, the Trustee may, and

upon the request in writing of the holders of a

majority of the bonds then outstanding, with or with-

out entry, either personally or by its agent or at-

torney, sell to the highest bidder, in one lot or in par-

cels, all and singular the trust property and all right,

title and interest therein and thereto, which sale shall

be at public auction in the City and County of San

Francisco, State of California, or at such other place

and at such time [4] and upon such tei*ms as the

Trustee may fix ; but this power of sale shall be exer-

cised only so far as may be authorized by law. In

case such power of sale be so exercised, the Railway

Company shall join in any deed of conveyance or

other writing evidencing such sale.

"ARTICLE 8. Notice of any sale, whether under

the power of sale herein contained or in pursuance

of an order or decree of court, stating the time when

and the place where the same is to be made, contain-

ing a brief general description of the property to be

sold, shall be published once a week for four suc-

cessive weeks, prior to such sale, in a newspaper pub-

lished in the City and County of San Francisco, State

of California ; and such notice shall also comply with
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any requirement of statute of the State of California,

or rule or order of court. The Trustee may adjourn

any such sale, or cause the same to be adjourned

from time to time, by announcement at the time and

place appointed for such sale or for such adjourned

sale or sales ; and without further notice or publica-

tion, such sale may be made at the time and place

to which the same shall be so adjourned.

**Any such sale or sales made under or by virtue

of this indenture, either under the power of attorney

hereby granted and conferred, or by virtue of judi-

cial proceedings, shall divest all right, title, interest,

estate, claim and demand whatsoever, either at law

or in equity, of the Railway Company of, in and to

the property sold, and shall be a perpetual bar, both

in law and in equity, against the Railway Company,

its successors and assigns, and against any and all

persons claiming or to claim the property sold, or any

part thereof, from, through or under the Railway

Company, its successors or assigns.'*

On the 12th day of May, 1910, Mercantile Trust

Company of San Francisco, under the terms of said

deed of trust, by written notice to said Ocean Shore

Railway Company, did declare both the principal and

interest of said bonds to be forthwith due and pay-

able. Thereafter, and on the 7th day of June, 1910,

said Mercantile Trust Company of San Francisco,

as such trustee under said deed of trust, for the pur-

pose of rendering effective the provisions thereof

and of realizing from the properties covered thereby

the bonded indebtedness thereby secured, did duly

cause a notice of trustee's sale to be published as re-
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quired by tlie provisions of said deed of triLst and

fixed the time for such sale as Septeml)er 1, 1910.

Such sale was, on September 1, 1910, duly adjourned

and postponed to October 1, 1910, and was finally

made as hereinafter set forth.

On December 6, 1909, in the a:bove-entitled court

and cause, a bill of complaint was filed by Baldwin

Locomotive Works, a corporation of the State of

Pennsylvania, against [5] said Ocean Shore Rail-

way Company, there being no other parties to said

bill of complaint.

The bill alleged the indebtedness of the Railway

Company to complainant on certain past-due promis-

sory notes, an imsecured indebtedness to other cred-

itors in a sum amounting to over $1,900,000, and the

fact that the suit was commenced in behalf of com-

plainant and all other outstanding creditoi's of the

Railway Company who might desire to join in the

suit and become parties thereto. The insolvency of

the Railway Company was set forth; the danger that

the various unsecured creditors might levy execu-

tion upon properties of the Railway Company to the

great disadvantage of that company and its cred^

itors; the danger that a multiplicity of suits might

ensue if such action should be taken, together with

the fact that the bonded indebtedness of said cor-

poration above referred to, secured by the said deed

of trust in the sum of five million (5,000,000) dol-

lars and covering all the properties which the Rail-

way Company owned, or to which it might subse-

quently become entitled had, on November 1, 1905,

been created, were also alleged.
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The Court was asked to appoint a receiver to take

possession of and operate the properties of the Rail-

way Company, and for an order directing the re-

ceiver to pay, out of moneys coming into his hands,

the expenses of operation and the amount of com-

plainant's debt, and other claims which the Court

might direct to be paid.

The respondent coi'poration on the same day filed

its answer admitting all the allegations of the bill,

joining in its prayer, and F. S. Stratton w^as there-

upon by the Court appointed receiver of said Rail-

way Company and its' properties. Said receiver

[6] thereupon took possession of and operated the

properties of said Ocean Shore Railway Company

imtil February 1, 1911.

A supplemental bill of complaint was filed by the

plaintiff in the above-entitled action on May 21, 1910,

substantially repeating the allegations of the original

bill, and bringing in as a party defendant Mercantile

Trust Company of San Francisco, a corporation, the

trustee under the deed of trust securing the bond

issue of Ocean Shore Railway Company above re-

ferred to, together with a number of intervening

bond holders, stockholders and creditors who had

theretofore filed petitions in intervention, and there

was filed with and as a part of said supplemental bill

of complaint, and as a written consent to the filing

of said supplemental bill, an admission that its allega-

tions were true, signed by the solicitors for the Rail-

way Company.

On July 22, 1910, the said receiver, F. S. Stratton

filed a petition in said cause alleging that the prop-
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erties and railroad of Ocean Shore Railway Company

could not in the future be made to pay the expenses

of operation by him, and for this and other reasons

praying tliat the Siiid property and railroad be sold;

that Mercantile Trust Company of San Francisco

had published the notice above refeiTed to and in-

tended to sell the siiid properties pursuant to the pro-

visions of the said deed of trust.

On the filing of that petition an order to show

cause why said sale should not be made by said re-

ceiver in accordance with the prayer of said peti-

tion was issued and served upon Mercantile Trust

Company of San Francisco, as well as upon the par-

ties of record in the proceeding. In response [7]

to the citation and order to show cause, Mercantile

Trust Company of San Francisco, by Messrs. Morri-

son and Brobeck, its attorneys, filed what is desig-

nated as a "Special appearance and return of Mer-

cantile Trust Company of San Francisco to order

to show cause heretofore issued in the aba\^e-entitled

proceeding on the 20th day of July, 1910, at the in-

stance and on the petition of F. S. Stratton, claiming

to be the duly appointed, qualified and acting receiver

of defendant."

In the so-called "Special Appearance and Return,"

said Mercantile Trust Company of San Francisco

prayed that said order to show cause be discharged

and the petition of the said receiver denied in so far

as the same would interfere with or prevent the ac-

tion of Mercantile Trust Company of San Francisco

in proceeding with the sale and disposition of said

properties, under and in accordance with the provi-
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sions of said deed' of trust, as noticed in the notice of

trustee's sale hereinbefore referred to, and that the

Court make its order consenting to and permitting

Mercantile Trust Company of San Francisco to pro-

ceed in the exercise of the powers and authorities

conferred upon it by the terms and conditions of said

deed of trust for the sale and disposition of the prop-

erties of Ocean Shore Railway Company and the ap-

plication of the proceeds of such sale to the liquida-

tion and satisfaction of said bonded indebtedness.

The so-called "Special Appearance and Return"

above referred to was filed on July 29, 1910.

The said application of said receiver was heard by

the Circuit Court on various dates in August and

September, 1910.

At these hearings the attorneys for Mercantile

Trust [8] Company of San Francisco, as well as

the attorneys for certain of the bondholders of Ocean

Shore Railway Company, were present.

On July 28, 1910, after counsel for the Receiver

had read from the petition for the sale of said prop-

erties, the following dialogue took place

:

"Mr. KAUFMAN.—This is the petition which is

before the Court. I imderstand that the Mercantile

Trust Company has an answer ready to present this

morning.

Mr. BROBECK.—Before counsel proceeds with

his testimony, if the Court please, it is perhaps ap-

propriate that the Mercantile Trust Company should

file its return to that order to show cause. The form

of the return sets up the existence of the bond issue
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• * * that the trustee is now proceeding to the

sale of the property under the power contained in

the deed of trust.

The COURT.—Instead of by the Receiver?

Mr. BROBECK.—Yes, instead of by tlie Receiver.

In coming in and asking tlmt we be permitted to

proceed, as we have initiated proceedings, of course,

we appreciate that the Court will be in a position to

impose some conditions although we ask that the per-

mission be unconditional. The Receiver is suggest-

ing to the Court certain conditions which he regards

as appropriate for the purpose of effecting the sale

and accomjilishing the submission of the best bids for

the entire property. * * *

Mr. McNAB.—I suppose, technically, if your

Honor please, I have no part in the proceedings. I

simply represent bondliolders. The Mercantile

Trust Company is the trustee for the bondholders. I

would like to make an [0] appearance on behalf

of Mr. C. C. Moore, representing two hundred of the

bonds, and make a statement calling your Honor's

attention to the fact that I think this proceeding is

only going to complicate matters very much.

Mr. McNAB.—I w^ould like the right to intervene

on behalf of the bondholders.

Mr. McNAB.—Have you any objection to an in-

tervention ?

Mr. KAUFMAN.—No.
Mr. McNAB.—Have you, Mr. Brobeck?

Mr. BROBECK.—No objection.

Mr. McNAB.—I would like to have ten days to
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intervene and to answer the application.

Mr. MeCUTCHEN.—You were suggesting, Mr.

Kaufman, that no one responded to your petition.

I do not understand that any answer is necessary in

order to put the receiver on proof as to the accuracy

of these figures.

Mr. DAVIS.—I would suggest, your Honor, that

the only reason why these figures have not been con-

troverted by pleading by some of the bondholders is

that they are controverted by the pleading of the

trustee to the petition of the receiver.

The COURT.—I think everybody will be pro-

tected by the issues as developed between the return

of the trustee to the petition of the receiver.

Mr. DAVIS.—Especially, with reference to these

figures. We feel that we are safe in relying on the

proposition, in not filing specific answers ourselves

on that point, that we will be at liberty fully to ques-

tion and cross-examine upon the pleading already

filed in that regard. [10]

Mr. BROBECK.—The return denies, on informa-

tion and belief, the accuracy of the figures, and puts

them in issue. * * *

Mr. BROBEOK.—The testimony proceeds upon

the theory that the Court will confine possible pref-

erence to operating and maintenance accounts, and

possibly to rentals, and that those preferences have

been incurred within a period of six months previous

to the receivership.

The COURT.—While not the uniform period al-

lowed for in proceedings of this kind, yet it is per-
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haps more usual than any other. In some instances,

under special circumstances, obligations incurred

back of that date have been pemiitted. Sometimes
the circumstances are sufh that the Court has con-

fined it to a less period. * * *

Mr. EHRMAN.—I understand there will be a
ground of preference for furaishing material and
other matters which went to the making of the road
—labor and services—that all these matters will be
enabled to be presented before any order of the
Court is made.

Mr. BROBECK.—I suggest that we are in that
hearing now.

The COURT.—The Court will hear the whole mat-
ter before determining.

Mr. EHRMAN.—The time has not passed for the
presentation of claims—am I correct about that?
Mr. BROBECK.—That is correct, Mr. Ehrman.

I understand the Receiver is now attempting to as-
certain by approximation the amount of possible
preferences against this property, so that in the
event of this sale any prospective bidder may know
how much of a preference he has to take care of.

The COURT.—That is the only purpose of this in-
quiry. It is not for the purpose of ascertaining
down to a refinement, [11] for the purpose of
payment or anything of that kind, the different

amount of claims at this time. It is for the purpose
of fixing the approximate amount which shall be cov-
ered in the order of sale as the amount which must
be set aside to cover preferences.

Mr. EHRMAN.—Each particular claim will have
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to be established. That is, each particular claimant

will have to establish his claim before your Honor

can make any such order.***********
Mr. BROBBCK.—We anticipate that it will be

necessary to insert a new advertisement entirely,

and we are keeping alive the present advertisement.

The OOURT.—The period of publication is 30

days, is it not?

Mr. BROBECK.—Yes, your Honor, four weeks.

We anticipate that when your Honor imposes such

conditions as you regard as reasonable, we will have

to insert a new advertisement, and begin the adver-

tisement all over.***********
Mr. BROBECK.—I would like, with permission of

everyone, to have considered in evidence the deed of

trust securing the issuance of these bonds, etc.

* * *

Mr. BROBECK.—I would ask permission, also, to

prepare something of a form of order in the interim,

along the lines on which the Receiver has been pro-

ceeding.

The COURT.—How do you mean?

Mr. BROBECK.—A possible suggestion of form

of order which the Court shall adopt in this matter

if it reaches a certain conclusion."

Further proceedings were had in this matter on

September 6, 1910. Another hearing was held on

Monday, September 12, [12] 1910. It appears

that during said hearings Mr. Brobeck was ques-

tioned by Mr. Kaufman as follows:
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Mr. KAUFMAN.—So that no active steps had
been taken by the Mercantile Trust Company to en-

force the lien at the time of the appointment of the

Receiver?

Mr. BROBECK.—None had been taken. * * »

Mr. Kaufman then questioned Mr. Brobeck as fol-

lows:

^fr. KAUFMAN.—The petition of the receiver

was prepared by me, was it not?

Mr. BROBECK.-Yes, certainly it was.

Mr. KAUFMAN.—And the proposed scheme of

sale by which all parties mi^ht be protected and yet
a speedy sale be had was proposed by me, w^as it not?

Mr. BROBECK.—Well, I think that came out in

consultation with you and Mr. McCutchen and my-
self.

Mr. KAUFMAN".—But I prepared the petition.

Mr. BROBECK.—You prepared the petition in

accordance with the suggestions made then, yes.

Mr. KAUFMAN.—As a matter of fact, were not

the suggestions all mine, Mr. Brobeck? Was not

the scheme mine?

Mr. BROBECK.—I could not truthfully say that,

Mr. Kaufman, although I would be very pleased to

say so if it were true.

Mr. KAUFMAN.—Your impression is that it was
the other way?

Mr. BROBECK.—My impression is that you made
the suggestions with others."

At page 163 of the Transcript, the following ques-

tions by the Court appears:

*'The COURT.—Counsel means that you (Mr.
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Brobeck) will not be interested in your capacity as

the legal representative of the trustee in the deter-

mination by the master or by the Court of the ques-

tion of priorities. [13]

Mr. BROBECK.—I think I will, I would be very

happy to be relieved of that.

The COURT.—How will you be interested in that?

Mr. BROBECK.—It will be necessary for the trus-

tee in the case of any prior liens being created over

the bonds, to resist the assertion of any preference

up to the time of the sale and the consummation of

the sale."

It was made to appear that all papers in the cause

above entitled were served on Mercantile Trust Com-

pany of San Francisco and were submitted to Mr.

Brobeck as its attorney.

On September 10, 1910, the following proceedings

took place:

''Mr. BROBECK.— We can proceed to a sale, but

we cannot get any bids."

During the same session it appears that Mr. Mc-

Cutehen, representing certain owners of bonds of

Ocean Shore Railway Company, participated in the

proceedings, at one point saying:

"In the interest of a large number of stockholders,

I would like to suggest that we will not have any

more information on the 13th of September than we

have now."

At a further hearing of the matter on Tuesday,

September 13, 1910, as shown in the Transcript, Mr.

Brobeck said:

**I want to make one more suggestion, and that is
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with reference to the fixing of an upset price."

At a further hearing of the matter on September

14, 1910, Mr. McNab, on behalf of C. C. Moore and

certain bondholders of Ocean Shore llailway Com-

pany, particii)ated in the proceedings and insisted,

on behalf of the bondholders, on being heard before

the Court took any action in the matter of the vari-

ous fees to be allowed in the Ocean Shore matter.

Mr. Brobeck, during the course of the argument,

said: [14]

"Perhaps I was not understood yesterday in re-

sponse to your Honor's question in that matter. As

I understand it, those claims which are determined

to be preferred are themselves entitled to an equita-

ble lien upon these properties. The properties are

going to be sold subject to that equitable lien. The

Court estimates, we will assume, that the equities

will not exceed $100,000, and that for the purpose

of advising a purchaser that he may expect that

there will be no more than that amount imposed by

equitable liens. * * *

Mr. BROBECK.—If your Honor please, in con-

nection with these matters, I think the Receiver joins

with me in the suggestion that the evidence adduced

here would warrant the Court in fixing the amount

of possible preferences at $100,000. * * *

The COURT.—What materiality is there, Mr.

Brobeck, so long as an upset price is fixed, in having

it fixed so low as you suggest?

Mr. BROBECK.—The reason why we suggested

an upset price at all, as I explained to your Honor

yesterday, was that we are counsel for all the bond-
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holders, and some of them will probably not concur.

* * * It will be necessary for those who do con-

cur to finance the disposition of the bonds of those

who do not concur. * * * Now, I think every-

one agrees that it is to the best interests of the bond-

holders that they should unite and purchase this

property; in fact, the courts have gone so far as to

recognize that commercial possibility and necessity

and to endorse some reorganization schemes which

have been presented to the Court for the purpose of

enabling bondholders to avail themselves of the op-

portunity to bid and to use their bonds in bidding.
*

Mr. BROBECK.—The manner of procedure under

which we are now advancing has not contemplated

the confirmation of the sale. [15] We are attempt-

ing now to secure the peraiission of the Court to per-

mit the Trustee to proceed to the sale of the prop-

erty under the power contained in the deed of trust.

The COURT.—Whether it contemplated foi-mal

confirmation of the sale, or not, nevertheless this pro-

ceeding and all those interested in it, including the

trustee, are within the jurisdiction of the Court, and

I do not think the Court would be called upon to per-

mit anything unconscionable to be done. * * *

I appreciate all that is said on both sides with refer-

ence to this question of upset price. My own con-

ception is that it is not one which eventually fore-

closes the Court from correcting any error that

might appear to have been made in that respect. If

it should ar>Tiear that inequity has been done by the

action of the Court in fixing a nominal figure, that
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is, of course, subject to correction, or else I am under

a very decided misapprehension as to the rights of

the Court in a proceeding of this character and al-

though it may be sold by the Trustee under the power

nominally of the deed, it nevertheless is sold under

the authority and direction of this Court, because the

Trustee is now a party to this proceeding and is sub-

ject to the jurisdiction of the Court. * *

Mr. BKOBECK.—We will prepare the decree and

submit it."

An order of sale of the said property was made by

the Court in pursuance of the foregoing proceedings

on September 17, 1910, a copy of which is annexed

hereto, made a part hereof, and marked Exhibit "D."

This order was, at the instance of Mercantile Trust

Company of San Francisco and other parties, twice

amended, the amendment providing, in each case,

that the date of sale should be postponed. The notice

of sale, under which the property was sold, was pub-

lished and designated as [16J "Notice of the

Trustee Sale of the Properties of Ocean Shore Rail-

way Company, under Permission of the Circuit

Court of the United States, etc."

On January 17, 1911, the properties of Ocean

Shore Railway Company w^ere sold by Mercantile

Trust Company of San Francisco to Charles C.

Moore, F. W. Bradley, R. D. Robbins, Maurice

Schweitzer and A. C. Kains, for the sum of $1,035,000.

The sale, as made, was reported back to the Court

by Mercantile Trust Company of San Francisco for

confirmation. The petition and return of sale

prayed for confirmation by the Circuit Court of the
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sale reported. It is shown in this petition that the

sale was made under the powers created by the trust

deed and under the permission of the Circuit Court;

that $166,433.59 was deposited with Mercantile

Trust Company of San Francisco, as required by the

order of sale as made and amended during the months

of September, October and November. It appeared

from said petition that, of the sum deposited. Mer-

cantile Trust Company of San Francisco used a por-

tion thereof to discharge the obligations incurred by

it in the administration of the trust and the consum-

mation of the sale. It also appeared that, of said

sum of $166,433.59, certain sums had been retained

by Mercantile Trust Company of San Francisco in

accordance with the order of the Court, which sums

were to be paid only in satisfaction of final judg-

ments directing the payment thereof. The petition

prayed that the Receiver be directed to join with

Mercantile Trust Company in the execution and. de-

livery of the instruments of conveyance.

On the filing of this return by Mercantile Trust

Company of San Francisco, an order to show cause

was issued and served upon the various parties in

interest for the purpose of securing [17] confir-

mation of the sale. That order recited that Mercan-

tile Trust Company of San Francisco had filed its

verified report and petition praying that the sale

hereinbefore referred to, made in accordance with

the provisions of said deed of trust, and the order of

the above-entitled court duly given and made, be

confinned, and then proceeded to direct the Receiver

and other parties who had appeared in said action
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to show cause, if any there was, why said petition

should not be j^ranted.

On August 5, 1910, C. C. Moore requested leave

to intervene in the above-entitled action on the

ground that he was the owner of bonds of Ocean

Shore Railway Company, and that said petition was

granted, and that, from that time to the present, the

said C. C. Moore has been a party to said action.

Upon the petition of said Moore, the sale of the

said properties originally set for September 17, 1910,

was, on November 9, 1910, postponed to January 17,

1911.

The sale hereinabove referred to was, by the Dis-

trict Court of the United States, confirmed on the

31st day of January, 1911, on which date the Mercan-

tile Trust Company of San Francisco made, executed

and delivered, in its own behalf and as attorney in

fact for Ocean Shore Railway Company, its deed

conveying all its right, title and interest in and to

the properties described in said deed of trust to the

said purchaser, F. S. Stratton, as Receiver of Ocean

Shore Railway Company, also executed and deliv-

ered to the said purchasers a conveyance of all his

rights in and to said properties. [18]

On May 12, 1911, A. C. Kains, one of the purchas-

ers above-named, conveyed all his interest in the said

properties to Walter S. Martin, intervenor herein.

On May 8, 1911, C. C. Moore, F. W. Bradley, Mau-

rice Schweitzer, R. D. Robbins and Walter S. Mar-

tin filed their petition in the above-entitled court set-

ting forth the fact that they had purchased the

properties of Ocean Shore Railway Company under
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the terms of and pursuant to the order of September

17, 1910, alleging their interest in the properties of

that company, asking that they be allowed, for their

protection to intervene in the above-entitled action

and to take such proceedings as the}^ should deem

necessary for their protection, and requesting that

due notice of all proceedings in the said cause be

served upon them. After due hearing, said petition

was, on May 15, 1911, granted by the above-entitled

court, and, since the making of the said order, the

said C. C. Moore, F. W. Bradley, Maurice Schweitzer,

R. D. Robbins and Walter S. Martin have been and

remained parties to the above-entitled action.

On the petition of the Receiver, and prior to the

sale above referred to, the Court made four orders

of reference to Hon. H. M. Wright, formerly Stand-

ing Master in Chancery of the United States Circuit

Court for the Ninth Judicial Circuit, Northern Dis-

trict of California, and now Standing Master in

Chancery of the above-entitled Court, with respect to

debts of said Ocean Shore Railway Company [19]

accruing prior to the appointment of said Receiver,

said orders being dated, respectively, July 28, 1910,

September 29, 1910, March 13, 1911, and June 27,

1911.

The ordier of July 28, 1910, was made upon the

petition of the Receiver filed June 18, 1910, and pro-

vided that the Master should determine and report

to the Court the relative priorities of the various

debts of Ocean Shore Railway Company as against

the lien created by the bond issue of said Ocean

"Shore Railway Company, and particularly the rela-
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live priorities as between the creditors of that com-

pany and Mercantile Trust Company of San Fran-

cisco, the Trustee named under the said deed of

trust referred to, and that the Master should deter-

mine what claims of creditors, if any, were entitled

to a payment and lien upon properties of Ocean

Shore Railway Company prior to and ahead of Mer-

cantile Trust Company of San Francisco.

The order of September 29, 1910, was made at the

request of Spring Valley Water Company, which

had filed two petitions in intervention relating to

debts of the pre-receivership period, and provided

that the said Master should deteimine and report the

relative priority as between the debts claimed to be

due to Spring Valley Water Company and the

bonded indebtedness to Mercantile Trust Company

of San Francisco, and that the Master should also

detennine whether the said Spring Valley Water

Company was entitled to payment of the said claims

before the Trustee above named, and to a lien upon

the properties of Ocean Shore Railway Company

prior to and ahead of that of Mercantile Trust Com-

pany of San Francisco.

On March 13, 1911, the Court ordered that the

question as to the payment of certain debts incurred

before the appointment [20] of the Receiver

herein, all of which indebtedness consisted of unpaid

rentals for lands held and used by Ocean Shorg Rail-

way Company under lease, and the payment of which

had been ordered by the Court as necessary to the

maintenance and operation of the properties, should

be referred to the Master for his determination as to
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whether or not said indebtedness should be paid be-

fore the claim of Mercantile Trust Company of San

Francisco and was entitled to a prior and first lien

upon properties of Ocean Shore Railway Company

to secure such payment.

On June 27, 1911, the Court also ordered that a cer-

tain petition in intervention in behalf of certain

labor claimants who had rendered services' to the

Railway Company prior to the appointment of the

Receiver, and who had not previously presented their

claims to the Master within the time allowed by him,

should be referred to and heard by him, and that he

should determine whether said claims should be paid

before the claim of Mercantile Trust Company of San

Franciseo, and were entitled to a first and prior lien

upon properties of Ocean Shore Railway Company

to secure such payment.

Immediately upon the making of the order of July

28, 1910, the Master took steps by formal written

notice and publication, according to the order of the

Court, to notify the parties interested in the refer-

ence of the time and place of hearing. The same

course was followed in the other references which

were later ordered as shown above, and all persons

having claims against said Ocean Shore Railway

Company and all persons interested in said reference

had due notice of the time and place of hearing

thereon.

The hearings were commenced on September 13,

1910, were continued until September 15, 1911, in

accordance with the [21] usual equity practice,

and various parties interested in the four references
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duly appeared either by their solicitors or in person.

The necessary pleadings setting forth the grounds

relied upon for preference were filed by each of the

parties to said proceedings, and ans^vered by a formal

pleading of the Trustee, or by the purchasers, the

successors in interest of the said Trustee, denying

that said claimants, or any of them, were entitled to

a prior lien upon properties of Ocean Shore Railway

Company to secure the payment of their said claims.

There was sufficient evidence to establish (and

there was no evidence to the contrary introduced)

that the persons whose names appear in column 1 of

Exhibit "A," attached hereto and made a part

hereof, performed, between June 1, 1909, and De-

cember 6, 1909, in the current ordinary and normal

operation of the properties and railroad of said

Ocean Shore Railway Company, under contracts be-

tween said persons and Ocean Shore Railway Com-

pany, services which would have entitled the said

persons to the payment of the amounts set opposite

their respective names in column 2 of said exhibit.

The reasonable value of the services thus rendered

was the same as that provided for in the said agree-

ments. The amounts due to the said persons consti-

tuted current and ordinary debts of Ocean Shore

Railway Company incurred in its normal operation

WTre such debts as would ordinarily have been paid

out of the current income from such operation, and

the payments of said amounts were not secured by a

lien of any character upon the properties of Ocean

Shore Railway Company, or by other security.

There was sufficient evidence to establish (and
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there was no evidence to the contrary introduced)

that the individuals, [22] corporations and co-

partnerships whose names appear in column 1 of

Exhibit *'B," attached hereto and made a part here-

of, furnished to said Ocean Shore Railway Com-

pany materials which were used by it between June

1, 1909, and December 6, 1909, in the current, ordi-

nary and normal operation of its said railroad, under

contracts between said individuals, corporations and

copartnerships and Ocean Shore Railway Company,

either express or implied, which would have entitled

the said individuals, corporations and copartnerships

to the pajTnent of the amounts set opposite their re-

spective names in column 2 of said exhibit. The

reasonable value of the materials thus furnished was

the same as that provided for in the said agreements.

The amounts due to the said individuals, corpora-

tions or copartnerships constituted current and ordi-

naiy debts of Ocean Shore Railway Company in-

curred in its normal operation were such debts as

would ordinarily have been paid out of the current

income from such operation, and the payments of

said amounts were not secured by a lien of any char-

acter upon properties of Ocean Shore Railway Com-
pany, or by any other lien. No orders for the pay-

ment of said claims set forth in Exhibits *'A" and

**B" were ever made by the said District Court ex-

cept those contained in the decree of July 18, 1913,

and F. S. Stratton, as Receiver of Ocean Shore Rail-

way Company, did not at any time agree to pay said

claims, or any thereof.

The labor, materials and supplies for which prior-
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ities have been allowed by the findings and report

of the Master and by the decree of the District Court

were, in each instance, necessary to the business of

the Ocean Shore Railway Company as a carrier of

freight and passengers, and to the public service, and

were absolutely necessarj- for the maintenance of the

railwav property and to keep it a going concern.

[23]

The amount set opposite the name of each claim-

ant in the Exhibits showing priorities allowed is, and

was at the time the same was funiished or perfoiTned,

the reasona;ble value of such supplies or labor, in each

in-stance.

Certain individuals, corporations and copartner-

ships were the owners of certain property used by

Ocean Shore Railway Company in the conduct of its

business prior to the appointment of the Receiver

herein. After the appointment of the Receiver on

December 6, 1909, these individuals, corporations and

eopai-tnerships demanded from the said receiver the

pa\Tnent of the amounts due for the use of said prop-

erties or the return to them of said properties. The

said Receiver thereupon applied to the above-en-

titled court for authority to issue notes covering the

amounts claimed by the said claimants for the use

of the properties prior to December 6, 1909, and

which said amounts had not been paid. The Court

thereupon made its order that the Receiver should

issue the said notes, and that said notes should bear

interest at the rate of seven per cent per annum.

The said notes were actually executed and delivered

by said Receiver to all said individuals, corporations
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and copartnerships, except to Michael Clark, named
in Exhibit "C" hereinafter referred to. The names

of the said individuals, corporations and copartner-

ships to whom the said notes were given, and to

whom said amoimts were due, are showm in column

1 of Exhibit "C," attached hereto and made a part

hereof, and the amounts allowed as preferred claims

by the said Master and by the said decree of the Dis-

trict Court given and made on July 18, 1913, are

shown in column 2 of said Exhibit "C." The rea-

sonable value of the use of said properties by Ocean

Shore Kailway Company for the time said proper-

ties were used preceding December 6, 1909, and the

amount of the notes given by the said [24] re-

ceiver to the said individuals, coi*porations and co-

partnerships, respectively, and those shov^Ti in col-

umn 2 of said Exhibit *'C" set opposite the name of

each individual, corporation and copartnership.

There were no funds in the treasury of Ocean Shore

Eailway Company on December 6, 1909. During the

said receivership from December 6, 1909, to Feb-

ruary 1, 1911, the receipts from the operation of the

properties by the receiver, as shown on the books of

the receiver, exceeded the disbursements made for

the payment of operating expenses during the same

period by the receiver by the sum of $7,500, but, on

the books of the receiver, rentals paid for the use of

freight and passenger cars, and for the use of real

property, and fees paid to the receiver and to his at-

torney, and accrued taxes, were not included as costs

of operation. The amount paid for the rental of

real property, necessary and essential to the opera-
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tion of the road and actually used by the receiver

during the said period, alone exceeded $7,500. The

amoimt paid for the rental of passenger and freight

cars, such cars being necessary and essential to the

operation of the road, was $6,084.00; the amount

paid to the receiver and his counsel exceeded $7,-

500.00; the taxes which accrued and were paid by the

receiver during the said period were $2,462.00.

Ocean Shore Railway Company earned during the

period between June 1, 1909, and December 6, 1909,

$151,000 in the normal, customary and ordinary

operation of said railroad. Of the said sum of

$151,000, $78,500 was used in paying the current and

ordinary debts of normal and customary operation,

which accrued between June 1, 1909, and December

6, 1909 ; and the sum of $42,500 was used in paying

the current and ordinary debts of [25] normal

and customary operation which accrued during the

period prior to June 1, 1909. The balance of said

sum of $151,000, to wit : $30,000, was devoted to pay-

ing expenses other than those accrued in the normal

and ordinary operation of said railroad ; that is, for

expenses of construction, interest on construction

charges, rentals for land used by said company, and

in extinguislunent of car trust obligations, and con-

stituted what has been commonly termed a diversion

of current income of Ocean Shore Railway Company

earned by it during the j)eriod from June 1, 1909, to

December 6, 1909, to the extent of that amount. The

claimants, however, claimed, both before the Master

and before the District Court, upon proper excep-

tions to the Master's repoi-t, that the siuns of $42,500
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and $7500, above mentioned, should be added to the

sum of $30,000, in order to determine the amount of

diversion.

There was no evid'ence introduced as to the time at

which said diversion, or any part thereof, occurred,

except that the same occurred between June 1, 1909

and December 6, 1909, nor [26] was any evidence

introduceod to show that such divei'^ion took place

after any of the claims referred to in Exhibits ''A"

and *'B" accrued or became payable.

From the commencement of the proceedings be-

fore the said Master to the date of sale. Mercantile

Trust Company of San Francisco opposed in the said

proceedings the allowance of priorities to the said

claimants whose names appear on Exhibits "A,"
**B" and ''C," attached hereto, and immediately fol-

lowing the said sale the said purchasers were sub-

stituted in the proceedings before the said Master in

Chancery for the said Trustee and opposed the said

allowance of priorities.

On April 24, 1912, the District Court of the United

States, for the Northern District of California, Sec-

ond Division, made its order allowing, out of funds

available for payment of preferred claim creditors,

if any, the sum of eight hundred and fifty (850) dol-

lars to John F. Forbes, a certified public accountant

who appeared as a witness in behalf of claimants and

furnished the evidence upon which a calculation of

the amount of diverted income was made by the

Master. By this order, the Master was directed to

deduct from the amounts allowed preferred creditors,

pro rata, the aggregate sum of eight hundred and
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fifty (850) dollars, which dechietion was made by the
('(»iirt in its decree given and made on July 16, 1913.

Such allowance and deduction was made in the re-

port of said Master.

At the conclusion of the said hearings, on all four
orders of reference, the Master prepared his draft

rei)ort and notified the respective parties that said
draft report had been prepared and that objections

thereto might be filed. Numerous objections were
filed by the various claimants, and said intervenors,

Charles C. Moore, F. W. Bradley, Maurice Schweit-
zer, R. D. Robbins [27] and Walter S. Martin ob-
jected to said report on the ground that, since the

Trustee had not sought or obtained the appointment
of F. S. Stratton as Receiver, and had not invoked
the aid of a court of equity the lien of the trust deed
upon the said properties could not be postponed in

favor of general unsecured creditors of Ocean Shore
Railway Company, and that, if a diversion of cur-
rent earnings of Ocean Shore Railway Company
was shown, no creditor was entitled to priority of
lien unless such diversion occurred subsequent to the
time at which Ocean Shore Railway Company be-
came indebted to him, and that there was no evidence
as to the time when a divei-sion, if any there was,
took place. These objections were overruled by the
said Master who, thereupon, made his report on all

references to the above-entitled court, in which he
determined that the claimants whose names appear
on Exhibit ''A," attached hereto, were entitled to

the payments of the amounts set opposite their re-

spective names in column 3 thereof; that the claim-
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ants whose names appear on Exhibit ''B,'' attached

hereto, were entitled to the payment of the amounts

set opposite their respective names in column 3 of

said Exhibit; and that the claimants whose names

appear on Exhibit **C,'* attached hereto, were en-

titled to the pajonent of the amounts set opposite

their respective names in column 2 of said Exhibit.

The said Master found that the ultimate aggregate

of allowances of prior payments to unsecured claim-

ants was limited by the amount of diversion to the

benefit of bondholders, except in those cases where

the exigencies of the receivership made the allowance

of full payment of back debts and the giving of re-

ceiver's notes necessary, being those appearing in

Exhibit **C"; that the amount of the diversion was

thirty thousand [28] (30,000) dollars, and the

claimants named in Exhibits ''A" and **B" were

only entitled to sixty-two (62) per cent of the amount

shown in column 1 of said Exhibits "A" and *'B"

to have been due and owing to them at the time said

Receiver was appointed; that each of the claimants

whose names appear in column 1 of said Exhibits

**A" and "B" was entitled to the payment of the

sum set opposite his name in column 3 of said Ex-

hibits, said amount constituting sixty-two (62) per

cent of the amount shown in column 2 of said Ex-

hibits, after making the deductions ordered by the

District Court to provide for the payment of eight

hundred and fifty (850) dollars to the said Forbes;

that each of said claimants was also entitled to a first

and prior lien upon said properties so purchased by

said committee, to secure the payment of said sums
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80 set forth in culimiii 3 of siiid Exhibits *'A" and
*'B"; that those persons whose names appear in

column 1 of said Exhibit '*C*' were entitled to the

payments of the amounts set forth in column 2 of

said exhibit, and to a lien upon said properties to

secure the pannent of said sums so set forth in said

colunm 2.

Charles C. Moore, F. W. Bradley, Maurice
Schweitzer, Walter S. Martin and K. D. Robbins
duly tiled their exceptions to said report in the above-

entitled court on the ground that, since neither the

Trustee nor the said individuals, as the successors in

interest of said Trustee, had asked for the appoint-

ment of a receiver, or taken any steps to secure said

appointment, or invoked the assistance of said or

any court of equity, their rights in the properties

could not be diminished or postponed for the benefit

of those in whose favor the Master had found, and,

furthermore, that since [29] there was no show-
ing that the diversion found by the Master took

place subsequent to the time at which any particu-

lar claimant's right to payment accrued, no priori-

ties could be allowed to any claimants, and various

o'f those claimants whose names appear on Exhibits

"A" and "B" filed their objections to said report

based upon the ground that the clauns of laborers

and those who furnished supplies from June 1, 1900,

to December 6, 1909, were entitled to payment in full

of the amounts set forth in column 3 of each said

exhibit opposite the respective name of each said

claimant, and, to secure said payment, to a lien upon
the properties of Ocean Shore Railway Company
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ahead of and prior to that of Mercantile Trust Com-

pany of San Francisco, regardless and irrespective

of the amount of diversion of current operating in-

come during the said period. Argument was duly

had upon said objections and on July 18, 1913, the

above-entitled court made its order and decree here-

inabove referred to.

A copy of the opinion rendered by the said District

Court in the above-entitled action on January 20,

1913, is annexed hereto, made a part hereof, and

marked Exhibit "E."

IT IS FURTHER STIPULATED that, in view of

the size of the said report of the said Master, and

the fact that a large portion thereof is devoted to a

discussion of questions the determination of which

is not involved on this appeal, said report shall not

be printed in the record, but that any party hereto

may refer thereto and rely thereon as fully and to

the same extent that he could if said report were

incorporated herein in full.

I have examined this statement and consider that

it fully and fairly states the record herein.

H. M. WRIGHT,
Master in Chancery. [30]

BELLEW & WRIGHT,
S. C. WRIGHT,

Attorneys for E. L. Braswell.

W. C. GRAVES,
Attorney for J. G. James Co.

F. S. WRIGHT and

W. H. SCHULTE,
Attorneys for Chas. H. Wilson.
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MARSHALL NUCKOLLS,
Attorney for C. B. Johnson.

O. C. PRATT,
Attorney for Louis Lait.

FRANK M. HULTMAN,
Attorney for Aug. Johnson.

W. W. ALLEN,
Attorney for Dr. A. S. Keenan.

F. J. KIERCE,
Attorney for P. O'Farrell.

RITTBNHOUSE & JOHNSTON,
Attorneys for J. F. Giblin.

J. C. CAMPBELL and

DAVID L. LEVY,
' Attorneys for Fairbanks, Morse & Company.

WILLIAMSON & DIBBLEE,

Attorneys for W. L. Holman Co.

CUSHING & CUSHING,
Attorneys for Remington Typewriter Company.

CHARLES A. STRONG,
Attorney for Acme Lumber Co.

DONALD HORNE,
Attorney for E. W. Thomas Oil Burner Company.

OLNEY, PRINGLE & MANNON,
Attorneys for Western Building Material Company.

WM. B. BOSLEY,

LEO. H. SUSMAN,
Attorneys for San Francisco Gas & Electric Com-

pany.

J. E. FOULDS,
E. J. FOULDS,

Attorneys for Southern Pacific Company. [31]
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GOODFELLOW, EELLS & OREICK,
Solicitors for Certain Claimants; Dr. J. C. Spencer,

E. Moulty, John Hurley, Mary Knights, Colita

Chatard, Clara Ferini, W. P. Geary, John Nori-

ega, J. H. Hurlbut, W. J. Berger, Dr. Albert B.

McKee, Drs. Phillips & Phillips, Dr. W. A.

Brooks or Brooke, Clara Greene, L. C. Greene,

Francis M. Sellers, D. H. or E. H. Danmann, A.

L. Geggus, J. W. Ci'osby, J. M. Gilbert, P. P.

Chatard, H. V. Rippon, Carl Sager, Metta E.

Stross, C. N. Compton, A. S. Lozier, Louis

Zachert, Gus D. Hurlbut, Frank L. Sawyer, W.
M. Boeken, Mary J. Hanley, E. T. Charlton,

Chas. E. Croly, W. N. Frye, Sidney Sprout,

Smith Emery Co., F. A. Hihn Co., E. L. Smith,

Australian Hardwood Co., California Litho. Co.,

A. Carlisle & Co., S. F. Call, Dow Pump Eng.

Co., Eccles & Smith Co., John Finn Metal Wks.,

General Electric Co., Gallagher & Motts, Great

Western Smelting & Refining Co., Holmes Lime

Co., G. M. Josselyn & Co., L. Kingswell, Peck-

Judah Co., J. A. Roebling's Sons Co., Squire &
Byrne, Enterprise Foundry Co., White Brothers,

Pinkerton's Nat'l Detective Agency, Dr. W. C.

Hopper, Helen W. Lee, E. S. Reinoehl, Thos.

Day Co., Ft. Pitt Spring Mfg. Co., Gould

Coupler Co., Joost Bros., Smith Copper Works,

Fred Ward & Son, Ernest De Temple, L. & M.
Alexander & Co., Santa Cruz Water Wks.,

Pacific States Electric Co.
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MAURICE R. CAREY,
Solicitor for Certain Claimants F. L. Donahoo, L.

T. Coates, H. L. Staples, Mrs. J. E. Shilladey,

C. E. Bass, J. L. Whissen, H. L. Goodloe, R. J.

Ellis, Oliver W. Hall, E. G. Gray, S. K. Wood-
burn, Fred L. Sparks, O. J. Effenbeck, J. A.

Roix, W. N. Silsby, W. D. Wilcox, F. A. Stoekel,

Wm. A. Roix, J. Matthews, J. W. Gray, F. H.

Sage, Oscar S. Westberg, R. P. Standley, W.
B. Scott, H. Horn, C. Becker, George W. Agnew,

D. W. Bale, J. W. Carter, C. Conto, L. Lucas

or Lukas, F. J. Lyons, John J. Dake, Henry

Rosenblad or Rosenblatt, Daniel Keith, M. H.

Lawson, John Kennedy^ Xavier Pasqualine, C.

E. Twisselman, E. B. Shilladey, Fred Helin, D.

R. Parsley, S. George, C. E. Wilcox, M. Moeller,

S. F. Dart, A. Poulos, John Conto, J. Vorigachis,

Charles T. Faucett, Patrick Cavanaugh, James

Rosar, A. E. Siebel or Siegel, A. J. Ault, F. J.

Bettinger, N. Louto, George Doody, R. H.

Shaves, J. Markis, G. & J. Metzger, F. J. Reedy.

[32]

JOHN 0. McELROY,
Solicitor for Certain Claimants: Chris Economou or

Conomu, Gus Kostakis, F. Legourious (Legoris),

N. Spiros, Mike Popovitz, P. Judas, C. Pappas,

J. Gergusiakis, P. Drulis, C. Pappas, N. Papos-

tolu, A. Kiniafatos, P. Nickolas, P. Paulis, J.

Paulis, J. Kafolas, P. Miles, P. Kafolas, J. Pan-

daces, M. Panos, M. Simon.
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SULLIVAN & SULLIVAN and

THEO. J. ROCHE,
J. F. SULLIVAN,

Solicitors for Certain Claimants: F. G. Barclay, P.

Long, Jas. Mills, C. 0. Reeves, Michael Albrecht,

Thos. E. Hanley, Peter White, Chas. W. Baker,

H. P. Thomas, Wm. A. Doyle, L W. Fleming,

L. Welch, T. M. Daly, C. W. Finch, M. S. Kent-

zell, A. Shilling, Geo. G. Smith, H. H. McEwan,

J. L. Cunningham, S. J. Murphy, Charles Butler,

D. J. McGowan, Timothy O'Driscoll, M. R.

Twomey, John Fitzpatrick, J. W. Manning,

Chas. Colson, Wm. Otterson, E. P. Lenox, F. L.

Berry, J. S. Grow, A. Engelson, E. L. Duncan,

M. E. Hale, Owen Larkin, S. L. Kampschmidt,

F. L. Browne, Chas. Jarvis, J. O. Frain, Peter

Johnson, M. J. Howe, M. J. McGuire, Thos. J.

O'Keefe, Thos. H. Williams, Patrick Galvin,

Wm. A. Stoll, Louis Irons, K. O. Whitson, John

Kenny, F. J. Bettinger, Thos. Hewitt, Wm. H.

Baxter, H P. ElUott, J. J. Higgins, G. Priola,

F. F. Roake, Jas. Casper, H. H. Jordan, F. W.
Oassidy, J. H. Murphy.

EDWARD J. MoCUTCHEN, ;

!

GAVIN McNAB,
A. CRAWFORD GREENE,

Solicitors for Charles C. Moore, F. W. Bradley,

Maurice Schweitzer, R. D. Robbins and Walter

S. Martin.

MoCUTCHEN, OLNEY & WILLARD,
Of Counsel. [33]
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BARROWS & BARROWS and

W. H. HARROWS,
Solicitors for Gertrude H. Collins.

KNIGHT & HEGGERTY and

CHAS. J. HEGGERTY,
Solicitors for the Estate, Trustee and Distributees

of Cornelius O'Connor, Deceased.

WEINMANN, WOOD & CUNHA,
Attorneys for B. T. Cowgill.

ANDROS & HENGSTLER,
LOUIS T. HENGSTLER,

Attorneys for Simplex Raihvay Appliance Company.

CARL E. LINDSAY,
per E. T. BARRETT,
SCHLESINGER & SHAW,
Attorneys for S. K. Mitsuse.

R. PORTER ASHE,
Attorney for C. P. Mosconi.

CHARLES A. LEE,

Attorney for S. Skliris.

WILLIAM A. NUNLIST,

Attorney for N. Paris,

R. S. NORMAN,
Attorney for Patrick Moloney.

CULLINAN & HICKEY,
NEAL POWER,

Formerly Attorneys for Administrator of Estate of

Michael Clark, Now Deceased.

GIBSON & WOOLNER and

E. M. GIBSON,
Attorneys for Boyce Lumber Co., E. J. Boyce, Mary

E. Bates.

JOHN E. BEHAN,
Sec. of, for Spring Valley Water Co.
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S. D. BESECKER,

L. T. JACKS,
Solicitor for J. Homer Fritch, Inc.

A. G. WILKINS,
Solicitor for T. E. Vanomen. [34]

KIRK & KENNEDY and

J. W. HENDERSON,
Attorneys for Certain Claimants: Coffin Redington

& Co., W. P. Fuller & Co., Gorham Rubber Co.,

Pacific Hdwe. & Steel Co., Scbwabaclier, Frey

Sta. Co., Selby Smelting & Lead Co., Geo. H.

Tay Co., A. L. Young Mach. Co., Zellerbacb

Paper Co.

RICH'D BAYNE,
J. P. LANGHORNE,

Attorneys for Certain Claimants: Postal Telegraph

Co., Westinghouse Airbrake Co., Westinghouse

Traction Brake Co.

MORRISON & BROBECK,
MORRISON, DUNNE & BROBECK,

Attorneys for Mercantile Trust Company of San

Francisco.

W. W. KAUFMAN,
Attorney for F. S. Stratton, Receiver of the Ocean

Shore Railway Company.

DANIEL H. KNOX,
Solicitor for Certain Claimants: Kjiox Collection

Agency, Assignee Wm. C. Knox.

REID & DOZIER,

Solicitors for Chas. A. Warren Co., Thomas B. Do-

zier.
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[Order Approving and Allowing Agreed Statement.]

The lore^oiu^^ statement is luTeby a})i)i()Vc*d and
allowed as correct.

December 16th, 1913.

WM. C. VAN FLEET,
Dist. Jud^e. [35]

Exhibit "A" [to Agreed Statement^List of Claims,

etc.].

Amt. of Amt. Allowed Amt. to be
Name. Preferred Priority as Paid Under

Claim. Pro Rata. Decree.

Dr. J. C. Spencer $157.50 $94.50 $154.74

E. Moulty 80.11 48.06 78.71

E.G. Barclay 59.18 35.46 58.14

Charles Butler 159.70 95.82 156.90

M.J.Howe 114.41 68.64 112.40

P.Long 374.46 224.64 367.90

D. J. McGowan 147.52 88.50 144.94

M. J. McGuire 393.27 235.92 386.38
James Mills 96.36 57.76 94.67

Timothy O'Driscoll.. .. 110.30 . 66.18 108.37

Thos. J. O'Keefe 148.70 89.22 146.09

C.O.Reeves 208.35 124.98 204.70

M. R. Twomey 268.97 161.34 264.26

Thomas H. Williams 242.11 145.26 237.87

Michael Albrecht 368.87 221.28 362.41

John Fitzpatrick 60 . 87 36 . 48 59 . 80

Patrick Galvin 258.80 155.28 254.27

Thomas E. Hanley 235 . 75 141 . 42 231 . 62

J. W. Manning '312
. 11 187 . 26 306 . 65

John Hurley 147.41 88.44 144.83
B. T. or B. F. Cowgill. . 84.44 . 50.64 82.96
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Amt. of Amt. Allowed Amt. to be
Nam€. Preferred Priority as Paid Under

Claim. Pro Rata. Decree.

Wm. A. Stoll $174.15 $164.48 $269.35

Peter White 290.35 174.18 285.24

Mary Knights 91.41 54.84 89.81

CoUta Chatard 50.61 30.36 49.72

Clara Ferini 26.74 16.02 26.24

W. P. Geary 322.69 193.56 317.04

[36]

John Noriega 173.92 104.34 170.87

E.L.Smith 76.58 45.90 75.24

J. H. Hurlbut 496.87 298.08 488.17

W. J. Berger 349.63 200.76 343 .50

Charles Oolson 49.00 20.40 48.14

Dr. Albert B. McKee. . . 22.00 13.20 21.61

Dts. Phillips and Phillips 124.50 74.70 122.31

Louis Irons 150. 15 90.06 147 . 52

Ohas. W. Baker 637.50 382.50 626.34

Wm. Otterson 202.80 121. 68 199.25

K. O. Whitson 276.26 165.72 271.50

H. P. Thomas 98.55 59.10 96.82

E.P.Lenox 55.05 33.00 54.08

Br. W. A. Brooks or

Brooke 12.50 7.50 12.28

Clara Greene 53.84 32.28 52.89

L. C. Greene 186.52 111.90 183.50

Francis M. Sellers 299.74 179.82 294.49

D.H. orE.H. Danmann. 44.00 26.40 43.23

A. L. Geggus 212.03 127.20 208.32

J.W.Crosby 241.55 144.90 237.32

J.M.Gilbert 82.52 49.50 81.07

P. P. Chatard 81.28 48.72 79.85
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Amt. of
Name. Preferred

Claim.

H. V. Rippin $ 94.78

Carl Sager 75.92

Metta E. Stross 83 . 11

C. N. Compton 149.85

Louis Zachert 59.58

GusD. Hurlbut 199.77

[37]

Frank L. Sawyer 168.42

F. L. Donahoo 210.38

L. T. Coates 224. 12

H. L, Staples 296.29

Mrs. J. E. Shilladey 262.79

C. E. Bass 224.41

J. L. Wliissen 167 . 93

H. L. Goodloe 264.62

K. J. EUis 119.96

Oliver W. Hall 88.68

E. G. Gray 115.84

®. K. Woodburn 141 . 90

Fred L. Sparks 249.29

O. J. Effenbeck 176 . 84

J. A. Roix 272 . 18
W. N'. Silsby 116.95

W.D.Wilcox 5.22

F. A. Stoekel 222.05
Wm. A. Roix 322.75

J. Matthews 295.50

J. W. Gray 53.73

F. H. Sage 260.95

Oscar S. Westberg 164.30

Amt. Allowed
Priority aa
Pro Rata.

$ 56.82

Amt. to be
Paid Under
Decree.

$ 93.12

45.54 74.59

49.85 81.65

89.88 147.22

35.70 58.53

119.82 196.27

101.04 165.47

126.18 206.70

134.46 220.19

177.72 291.10

157.62 258.19

104.^ 220.48

100.74 164.99

158.76 259.99

71.94 117.86

53.16 87.13

69.48 113.81

85.14 139.41

149.52 245.27

106.08 173.74

163.26 267.41

70.14 114.90

3.12 5.13

133.20 218.16

193.63 317.10

177.30 290.38

32.22 52.29

156.54 256.38

96.58 161.42
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Amt. of
Name. Preferred

Claim.

R. P. Standley .$201.30

W. B. Scott 198.02

H. Horn 184.60

C. Becker 478.93

George W. Agnew 54 . 89

[38]

D. W. Bale .173.84

J. W. Carter 14.52

O. Conto 267.80

L. Lucas or Lukas 86.24

F. J. Lyons 243.29

John J. Bake 318.63

Henry Rosenblad or

Rosenblatt 134.86'

Daniel Keith 138.25

W. M. Boeken 17.75

W. M. Boeken 52.50

M. H. Lawson 112.55

John Kennedy 18.26

Xavier Pasqualine 105 . 25

C. E. Twisselman 288.75

E. B. Shilladey 341.12

Fred Helin 46.65

D. R. Parsley 54.55

8. George 34.48

M. Moeller 15.00

E. L. Braswell 577.06

M. Moeller 10.00

M. Moeller 15.00

M. Moeller 12.25

Amt. Allowed
Priority as

Pro Rata.

$120.78

Amt. to be
Paid Under
Decree.

$197.77

118.80 194.55

110.76 181.37

287.34 470.55

32.88 53.98

104.28 170.79

8.70 14.27

160.68 263.11

51.72 84.73

145.92 239.08

191.16 313.05

60.88 132.50

82.92 135.83

10.62 17.44

31.50 51.58

67.50 110.58

10.92 17.94

63.12 103.41

173.22 283.69

204.66 335.15

27.96 45.83

32.70 53.59

20.64 33.87

9.00 14.74

346.20 566.96

6.00 9.82

9.00 14.74

7.32 12.03



vs. F. L. Donalioo ct al. 45

Arat. of Amt. Allowed Amt. to be
Name. Preferred Priority as Paid Under

Claim. Pro Rata. Decree.

S. F. Dart $218.58 $131.10 $214.75

A. Poulos 121.26 72.72 119.13

John Conto 181.34 108.76 178.16

J. Veiigachis 43 . 52 26 . 10 42 . 76

[39]

Mary J. Haiiley 112 . 00 67 . 20 110 . 04

E. T. Cliarltun 718.30 430.98 705.73

Charles T. Faucett 195.92 117.54 192.48

Patrick Cavanaugh .... 169 . 12 101 . 4i6 166 . 16

C. E. Wilcox 332.05 199.20 326.24

Chris Economou or

Conomu 104.19 62.46 102.36

Gus Kostakis 120.09 72.00 117.99

F. Legourious 40.00 24.00 39.30

N. Spiros 51.94 31.16 51.03

MikePopovitz 10.55 6.33 10.36

P.Judas 10.55 6.33 10.36

€. Pappas 13.10 9.86 12.87

John Kenny 79.89 47.93 78.49

Ohas. E. Croly 107.10 64.26 105.22

J. G. James Co 285.10 171.06 280.11

W. H. Frye 69.50 41.70 68.28

Wm. C. Knox 118.30 70.98 116.28

Chas. H. Wilson 156.75 94.05 154.00

0. B. Johnson 174.27 104.56 171.22

James Rosar 226.25 135.75 222.29

A. E. Siebel or Siegel ... 161 . 52 96 . 91 158 . 69

J. Gergusiakis 35.96 21.57 35.33

P. Drulis 76.36 45.82 75.02

Louis Lait 94.50 56.70 92.84



46 Charles G. Moore et dl.

Amt. of Amt. Allowed Amt. to be
Name. Preferred Priority as Paid Under

Claim. Pro Rata. Decree.

T. E. Vanomen $ 62.00i $ 37.20 $ 60.91

Aug. Johnson 37.95 22.77 37.28

C. Pappas 109.95 65.97 108.02

[40]

Dr. A. S. Keenan 25.00 15.00 24.56

P.O'FarreU 29.90 17.94 29,37

J. F. Giblin 226.23 135.74 222.27

D. E. Besecker 210.75 126. 4S 207.06

Sidney Sprout 157 . 68 94 .61 154 . 92

Knox Collection Agency,

assignee 100.00 60.00 98.25

F. O. Rood, assignee .... 71 . 25 42 . 75 70 . 00

C. P. Mosconi 163.94 98.36 161.07

J. MiUer (assignee) ... . 202.91 121.74 199.36

8. Skliris 53.70 32.22 52.76

Df. W. C. Hopper 63 . 50 38 . 10 62 . 39

Wm. A. Doyle 197.14 118.28 193.69

Helen W. Lee 276.04 165.62 271.28

E. S. Reinoehl 138.08 82.82 135.61

A. S. Lozier 566.55 339.98 556.63

A. J. Ault 106.50 63.90 104.63

K Papostolu 11 .05 6. 63 10. 85

F. L. Berry 142.15 85.00 139.66

F. J. Bettinger 199.97 119.94 196.47

I. W. Fleming 300.69 180.36 295.49

J. S. Grow 248.60 149.16 244.25

Thomas Hewitt 79 . 55 47 . 70 78 . 15

L. Welch 219.66 131.76 215.80

A. Engelson 77.57 46.50 76.20

Wm. H. Baxter 198.40 119.04 194.92
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Amt. of Amt. Allowed Amt. to be
Name. Preferred Priority as Paid Under

Claim. Pro Rata. Decree.

T. M. Daly $350.59 $210.35 $344.49

F. L. or G. L. Duncan ... 145 . 45 87 . 27 142 . 90

H. P. Elliott 152.95 91.77 150.27

C. W. Finch 170.52 102.31 167.53

[41]

M. E. Hale 81.35 48.81 79.92

J. J. Higgins 231.56 138.93 227.50

M. S. Kentzell 95.61 57.36 93.93

OwenLarkin 41.75 25.05 41.02

G. orJ. Priola 67.90 40.74 66.71

A. Shilling 25.73 15.43 25.28

Ernest De Temple 81.50 48.90 80.07

P. Nickolas 88.60 53.16 87.05

P. Paulis 137.85 82.71 135.43

J. Paulis 171.10 102.66 168.10

J. Kafolas 175.60 105.36 172.52

F. Milos 103.60 62.16 101.78

P. Kafolas 28.30 16.98 27.80

J. Pandaces 28.30 16.98 27.80

M. Panos 23.90 14.34 23.48

M.Simon 41.03 24.62 40.31

A. Kiniafatos 55.70 33.42 54.72

N. Paris 144.35 86.61 141.82

S. L. Kampschmidt 46 . 24 27 . 72 45 . 43

F. F. Roake 44.90 26.94 44.11

George G. Smith 134 . 37 80 . 58 132 . 02

N. Louto 75.04 45.00 73.72

George Doody 153 . 13 91 . 86 150 . 45

R. H. Shaves 76.00 45.60 74.67

J. Markis 17.80 10.68 17.49
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Amt. of Amt. Allowed Amt. to be
Name. Preferred Priority as Paid Under

Claim. Pro Rata. Decree.

G. or J. Metzger .$ 66.65 $ 39.96 $ 65.48

F. J. Eeedy 135.13 81.06 132.76

[42]

F. L. Browne 249.90 .149.94 ,245.52

Jas. Casper 128.38 77.03 126.13

H. H. McEwen 31341.75 200.85 328.89

Charles Jarvis 126.39 . 75.84 124.18

H. H. Jordan 290.35 174.21 285.27

J. L. Cunningham 430.40 258.24 4122.87

J. O. Frain. 395.34 237.21 388.42

F. W. Cassidy 253.17 151.90 248.74

S. J. Murphy 103.26 61.96 101.45

Peter Johnson 216.90 130.14 213.10

J. H. McMurphy 308.04 184.82 302.65

S. K. Mitsuse 2143i.29 1285.97 2105.78

[43]

Exhibit "B" [to Agreed Statement—List of Claims,

etc.].

Amt. of Amt. Allowed Amt. to be
Name. Preferred Priority as Paid Under

Claim. . Pro Rata. Decree.

Smith Emery Co $12.00 $ 7.20 $11.79

Fairbanks, Morse & Co.. 261.62 156.97 257.04

J. Homer Fritch, Inc. . . 344 . 37 206 . 62 388 . 34

W. L. Hohnan Co 97.15 58.29 95.45

Remington Typewriter

Co 47.23 28.34 46.40

Acme Lumber Co 313.82 188.29 308.32

E. W. Thomas Oil

Burner Co 150.00 90.00 147.37

Western Building Ma-

terial Co 162. &i 97.58 159.79
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Amt. of Amt. Allowed Amt. to be
Name. Preferred Priority as Paid Under

C'luim. Pro Rata. Decree.

San Francisco Gas and

Electric Co $29oo.31. $1773.18 $2903.59

Southern Pacific Co. ... 566.73 340. Oi 556.81

Postal Telegraph Cable

Co 178.3.1 106.98 175.19

Westinghouse Airbrake

Co 361.24 216.74 354.92

Westinghouse Traction

Brake Co 617.85 370.71 607.03

Simplex Ry. Appliance

Co 42.00

F. A. Hihn Co 387.10

E.L.Smith 20.00

Australian Hardwood

Co 36.75

California Litho Co. . . . 24.00

A. Carlisle & Co 1010.40

S. F. Call 914.64

Dow Pump Eng. Co. . . . 150.00

[44]

Eccles & Smith Co 42.05

John Finn Metal Works 130.77

General Electric Co. . . . 689.25

Gallagher & Motts 90.00

Great Western Smelting

& Refining Co 94.60

Hohnes Lime Co 26.80

G. M. Josselyn & Co. . . . 323.82

L. Kingswell 155 . 53

Peck-Judah Co 10.00

26.20 41.26

232.26 380.32

12.00 19.65

22.05 36.10

14.40 23.58

606.24 992.71

548.78 898.63

90.00 147.37

25.28 41.31

78.46 128.48

413.55 677.19

54.00 88.42

56.76 92.98

16.08 26.33

194.29 318.15

93.32 152.81

6.00 9.82
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Amt. of Amt. Allowed Amt. to be
Name. Preferred Priority as Paid Under

Claim. Pro Rata. Decree.

J. A. Roebling's Sons

Co $73.93 $44.36 $72.63

Squire & Byrne.. 176.13 105.68 173.04

Enterprise Foundry Co. 129.81 77.88 127.54

Pacific States Electric

Co 38.96 23.37 38.28

White Brothers 292 . 58 175 . 55 287 . 46

Pinkerton's Natl Detec-

tive Agency 93.00 55.80 91.37

Thos. Day Co 1.50 .90 1.47

Ft. Pitt Spring Mfg. Co. 19 . 74 11 .841 19 . 39

Gould Coupler Co 90 . 00 54 . 00 88 . 42

JoostBros 10.15 6.09 9.97

Smith Copper Works ... 85 . 99 51 . 59 84 . 48

Fred Ward & Son 17.63 10.58 17.32

Coffin, Redington & Co. . 2.55 1.53 2.50

W. P. Fuller & Co 500 . 07 300 . 04 491 . 32

Gorham Rubber Co.... 215.70 129.42 211.92

Pacific Hardware &
Steel Co 575.06 345.03 565.00

Schwabacher Frey Sta-

tionery Co 16.00 9.60 15.72

S'elby Smelting & Lead

Co 1.66 1.00 1.63

[45]

Geo. H. TayCo 12.12 7.27 11.90

A. KYoungMach. Co... 10.00 6.00 9.83

Zellerbach Paper Co ... . 38 . 18 22 . 90 37 . 51

L. & M. Alexander & Co. 3.00 1.80 2.94



Amt. of
Preferred
Claim.

Amt. Allowed
Priority as

Pro Bata.

Amt. to be
Paid Under
Decree.

Water
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Name.

Santa Cruz

Works $ 3.00 $ 1.80 $ 2.^

Spring Valley Water

Co 1174.96 704.90 1154.40

[46]

Exhibit "C" [to Agreed Statements—List of Persons

Entitled to Certain Payments].

Trustees of the estate of C. O'Connor, de-

ceased, with simple interest at seven

(7) per cent from April 21, 1910 $1298.39

Gertrude H. Collins, with simple interest

at seven (7) per cent from January 24,

1910 3277.42

Patrick Moloney, with simple interest at

seven (7) per cent from May 31, 1910. 547 . 65

Boyce Lumber Co., and E. J. Boyce, with

simple interest at seven (7) per cent

from February 7, 1910 14.51

E. J. Boyce, Boyce Lumber Co. and Mary

E. Bates, with simple interest at seven

(7) per cent from February 7, 1910. . 29.03

E. J. Boyce, with simple interest at seven

(7) per cent from February 7, 1910.

.

9.68

Michael Clark, without interest. 767.10

[47]
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Exhibit ''D" [to Agreed Statements-Order

Permitting Sale of Properties].

IN THE

CIRCUIT COURT

OF THE

UNITED STATES

In and for the Ninth Judicial Circuit, Northern

DISTRICT OF CALIFORNIA.

ORDER PERMITTING SALE OF
PROPERTIES.

OCEAN SHORE RAILWAY COMPANY
October 19, 1910

BALDWIN LOCOMOTIVE WORKS, a Corpora-

tion,

Plaintiff,

vs.

OCEAN SHORE RAILWAY COMPANY, a Cor-

poration,

Defendant. [48]
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In the Circuit Court of the United States, in and

for the Ninth Judicial Circuit, Northern Dis-

trict of California.

BALDWIN LOCOMOTIVE WORKS (a Corpora-

tion),

Plaintiff,

vs.

OCEAN SHORE RAILWAY COMPANY (a Cor-

poration)
,

Defendant.

The matter of the Application and Petition of

Frederick S. Stratton, for an order directing the im-

mediate sale of all of the properties of the Ocean

Shore Railway Company, now held or possessed by

him in virtue of that certain order heretofore made
and entered in the above-entitled action on the 6th

day of December, 1909, appointing said Frederick

S. Stratton receiver of the Ocean Shore Railway

Company, defendant, coming on regularly to be

heard, upon the 25th day of July, 1910, the 19th day

of August, 1910, and the 6th, 10th, 12th, 13th and

14th days of September, 1910, upon said application

and petition, upon the citation and order to show

cause heretofore issued therein, on the 20th day of

July, 1910, and also upon the return thereto and

cross-petition filed herein on the 25th day of July,

1010, by Mercantile Trust Company of San Fran-

cisco, as trustee named in that certain deed of trust

heretofore executed by Ocean Shore Railway Com-
pany, defendant, on the first day of November, 1905,
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wherein said Mercantile Trust Company of San

Francisco, as such trustee, requests permission to

proceed with the sale of said properties under the

authority conferred upon said Mercantile Trust

Company of San Francisco by said deed of trust;

and oral and documentary evidence having been in-

troduced in support of such respective petitions, and

the matter being finally submitted to the court for

consideration and decision, and the court having

fully considered the same, and being fully advised in

the premises, the court now finds : [49]

I.

That heretofore, and prior to the 20th day of July,

1910, said citation and order to show cause and copies

of said petition were served upon Baldwin Locomo-

tive Works, plaintiff. Ocean Shore Railway Com-

pany, defendant, upon Mercantile Trust Company of

San Francisco, trustee, and upon H. D. Pillsbury,

Laura L. Sims, Ellenor H. Doe, J. A. Folger, J.

Downey Harvey, J. F. Bradford, J. Howard Smith,

J. Homer Fritch, a corporation. National Car Line

Company, a corporation, American Steel & Wire

Company, a corporation, Charles H. Wilson, Nicho-

las Michelson, E. P. Standley on behalf of himself

and fifty-seven (57) other creditors, William H. Bax-

ter on behalf of himself and forty (40) other cred-

itors, and Ralph W. Heins, C. E. Lilly, H. F. Keon

and S. A. Palmer, and certain other creditors, inter-

veners, or their solicitors or attorneys of record in

said cause, and upon all of the parties to said pro-

ceeding, who have appeared or intervened, or are

represented by solicitors or attorneys therein.
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II.

That no opposition nor objection to the granting

of said application and petition of said receiver,

other than the return of said Mercantile Trust Com-
pany of San Francisco thereto, and of said inter-

veners, C. E. Lilly and Ralph W. Heins, copartners

doing business under the firm name of Lilly & Heins,

and no opposition nor objection to the granting of

the cross-petition of said Mercantile Trust Company
of San Francisco, has been filed herein.

III.

That heretofore, to wit, on the first day of Novem-
ber, 1905, the Ocean Shore Railway Company, de-

fendant, did make, execute and deliver to Mercantile

Trust Company of San Francisco, its certain deed of

trust, under and in virtue of the provisions of which

said Ocean Shore Railway Company did grant, bar-

gain, sell, assign, transfer and convey unto said Mer-
cantile Ti-ust Company of San Francico, its

successors and assigns forever, all properties then

owned or thereafter to be constructed or acquired by
said railway company, together with all rents, issues,

tolls, income, earnings and profits of the said Ocean
Shore Railway Company, and also all the franchises,

rights of way, leases, licenses, consents, easements,

and rights, privileges and immunities relating or ap-

pertaining to said railroad or railroad lines and
branches, and any and all extensions thereof or ad-

ditions thereto, and all replacements or renewals of

the same or any part thereof, and all like property

and estate which the said Ocean Shore Railway Com-
pany then possessed, owned, or was entitled to, or
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should thereafter become possessed of or entitled to,

and all the estates, grants, rights, titles, interests,

possessions, claims [50] and demands whatso-

ever, as well in law as in equity, of the said Ocean

Shore Railway Company, of, in and to said property

and premises in said deed of trust more particularly

set forth and defined, and every part and parcel

thereof, with the appurtenances thereunto belonging,

and any and all bonds and shares of stocks of any

other corporation or corporations then owned or at

any time thereafter acquired by the said Ocean Shore

Eailway Company, its successors or assigns, and also

all other property, whether real, personal or mixed,

belonging to the said Ocean Shore Eailway Com-

pany, including as well that which the railway com-

pany should thereafter acquire, as the property

which it then owned, and wheresoever situate; it

being the declared intention of the railway company,

as expressed in said deed of trust, to grant, transfer,

and convey to the said Mercantile Trust Company of

San Francisco, as trustee, all the corporate property'

and franchises then belonging to the said Ocean

Shore Railway Company, or which the Ocean Shore

Railway Company might thereafter acquire.

IV.

That said properties, and each and all of them,

were so granted, transferred and conveyed by said

Ocean 'Shore Railway Company to said Mercantile

Trust Company of San Francisco, upon certain uses

and trusts in said deed of trust set forth and defined,

and more particularly for the purpose of securing

the payment of five thousand bonds therein provided
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to be issued by said Ocean Shore Railway Company,

and to be certilied by said Mercantile Trust Company

of San Francisco, of the denomination of One Thou-

sand Dollars ($1,000.00) each, together with interest

ttiereon at the rate of live per cent (5 per cent) per

annum ; and for the equal and proportionate benefit

and security of all holders of the bonds and coupons

issued or to be issued under and secured by said deed

of trust, and for the enforcement of the payment of

the said bonds and interest when payable, according

to the tenor, purport and effects of such bonds and

coupons, and to secure the performance and ob-

servance of and compliance with the covenants and

conditions of said deed of trust, without preference,

priority or distinction as to lien, or otherwise, of one

bond over any other bond by reason of priority in the

issue, sale or negotiation thereof, or by reason of the

purport of its issue ; so that each and every bond is-

sued and to be issued under said deed of trust should

have the same right, lien and privilege, under and

by virtue of said deed of trust ; and so that the prin-

cipal and interest of every such bond should, subject

to the terms thereof, be equally and proportionately

secured by said deed of trust, as if all had been duly

issued, sold and negotiated simultaneously with the

execution and delivery of said deed of trust. [51]

V.

That thereafter said Ocean Shore Railway Com-

pany did issue, and upon request of said Ocean Shore

Railway Company, said Mercantile Trust Company

of San Francisco did certify and deliver, to said

Ocean Shore Railway Company, said five thousand
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(5000) bonds of the denomination of One Thousand

Dollars ($1000) each, and bearing interest at the rate

of five per cent (5 per cent) per annum, all of which

bonds, except bonds of the face value of Forty-five

Hundred (4500) Dollars ever since have been, and

now are, outstanding and unredeemed, and are owned

and possessed by, or pledged as collateral security to,

numerous persons, co-partnerships and corporations,

who purchased and acquired the same, or received

the same in such pledge, in good faith and for a val-

uable consideration.

VI.

That said bonds, and each and all of them, were

so issued by said Ocean Shore Railway Company,

and so certified and delivered by Mercantile Trust

Company of San Francisco to said Ocean Shore Rail-

way Company, and aU of said bonds, excepting only

bonds of the face or par value of Forty-five Him-

dred (4500) Dollars were, by said Ocean Shore Rail-

way Company, sold, and delivered or pledged to, and

were purchased by, or received in pledge by the re-

spective owners or holders thereof, for value, in due

course, and subject to the terms, conditions and pro-

visions of said deed of trust and to all of them, and

to certain covenants in said deed of trust set forth

and declared on the part of said Ocean Shore Rail-

way Company to be kept and performed, and herein

more particularly said Ocean Shore Railway Com-

pany did, in and by said deed of trust, especially

covenant and agree that, aU and singular, the said

properties and franchises in said deed of trust set

forth and described, should be held by said Mercan-
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tile Trust Company of San Francisco, a corporation,
as trustee, for the equal and proportionate benefit
and security of all ow-ners or holders of the bonds
and coupons issued under and secured by said deed of
trust, and for the enforcement of the payment of
said j)onds and interest when payable, according to
the tenor, purport and effect of said bonds and cou-
pons, and to secure the performance and observance
of and compliance with the covenants and conditions
of said deed of trust, as hereinbefore more particu-
larly specified and declared; and which said bonds
were in said deed of trust declared to be a first lien

upon all of the properties of said Ocean Shore Rail-
way Company in said deed of trust set forth and de-
scribed.

VII.

That in and by said deed of trust, and more par-
ticularly in and by the provisions of Article III
thereof

,
said raUway [52] company did covenant

and agree, duly and punctually to pay the principal
and interest of the said bonds in gold coin of the
United States of America, at the dates and places and
in the manner mentioned in said bonds and in the
coupons thereto without deduction of either principal
or interest for any tax or taxes which might be im-
posed, or which said Railway Company might be re-

quired to pay or retain therefrom, imder any present
or future law of the United States of America, or any
state, county or municipality therein.

VIII.

That said Ocean Shore Railway Company has not
duly or punctually, or otherwise, paid the interest
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due upon said bonds issued under and secured by

said deed of trust, at the dates and places, or in the

manner, mentioned in said bonds or /the coupons

thereimto belonging, according to the true intent or

meaning thereof; but that on the contrary, said

Ocean Shore Railway Company has failed, neglected

and refused to pay the interest which fell due upon

said bonds, according to the provisions thereof and

of said deed of trust, on the first day of November,

1909, and on the first day of May, 1910, or any part

thereof, and the interest so falling due upon said

bonds on said first day of November, 1909, and on

said first day of May, 1910, was not, nor was any part

thereof, on said dates, or either of them, paid by said

Ocean Shore Railway Company, nor has the same,

nor any part thereof, been since paid by said Ocean

Shore Railway Company to said Mercantile Trust

Company of San Francisco, trustee, or to anyone

else, and that said interest upon said bonds so falling

due as aforesaid, ever since has been, and is now,

wholly due, owing and unpaid.

IX.

That in and by the provisions of said deed of trust,

and more particularly in and by the provisions of

Articles IV and V thereof, it is expressly covenanted

and agreed by said Ocean Shore Railway Company,

that if default shall be made in the payment of any

interest upon any bonds thereby secured, and any

such default shall continue for a period of ninety

days, or in case default shall be made in the payment

of the principal of any such bonds, or in case default

shall be made in the due observance or perfonnance
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of any otlier covenant or condition required to be
kept or pcrfonned by said Ocean Shore Kailway
Company, and if such default shall continue for a
period of ninety days after written notice thereof
from the trustee, or from the holders of five per
centum (5 per cent) or more in amount of the bonds
secured thereby, or in case the said Ocean Shore
Railway Company should become insolvent or [53]
bankrupt, the trustee might, and upon the written
request of the holders of a majority of the amount
of the bonds secured thereby, shall, by a notice
in writing, declare the principal of all bonds secured
thereby, and outstanding, to be forthwith due and
payable, and that the said principal and interest
should thereupon become and be immediately due and
payable, anything in said indenture or in said bonds
contained to the contrary notwithstanding.

X.
That in and by said deed of trust, and more par-

ticularly in and by the provisions of Article VI there-
of, said Ocean Shore Railway Company did expressly
covenant and agree that, should it make default
whereby the security created by said deed of trust
should become enforcible, the trustee might, at its

option, sell to the highest bidder, and in one lot or
in parcels, all and singular, the trust property and
all right, title and interest therein and thereto, which
sale should be at public auction, in the City and
County of S'an Francisco, State of California, or
at such other place and at such other time and upon
such other terms, as the trustee might fix; and in
the event of such sale and the exercise of such power
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of sale by said trustee, said Ocean Shore Railway

Company covenanted and agreed to join in any deed

of conveyance or other writing evidencing such sale

;

and for that purpose and to that end, the said Ocean

'Shore Railway Company did covenant and agree that

said trustee should be, and the same was, thereby

appointed the true and lawful attorney irrevocably

of the said Ocean Shore Railway Company, in its

name and stead to make all necessary deeds of con-

veyance and transfer of said property, and to make

and execute all necessary acts of conveyance, assign-

ment and transfer necessary or required to fully

effect and accomplish the transfer and conveyance of

said property so to be sold as aforesaid; and said

Ocean Shore Railway Company did thereby and

therein further ratify and confirm all that its said

attorney or attorneys should lawfully do by virtue

thereof.

XI.

That in and by the terms and provisions of said

dteed of trust, and more particularly in and by the

terms and provisions of Article IX thereof, said

Ocean Shore Railway Company did covenant and

agree that in case of sale of the properties thereby

conveyed, or any part thereof, under said power of

sale, the purchasers of said properties at such sale,

for the purpose of making settlement or payment

for the properties purchased, and in discharge of the

purchase price thereof, should be entitled to turn in

or apply toward the payment of the purchase price

and should be entitled to be credited with any bonds is-

sued under said deed of trust, and any matured [54]
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and un])aid coupons and interest to the extent of the

value of, or amount which would be payable upon,

such bonds and coupons, upon a distribution among

the bondholders of the net proceeds of such sale, after

making the deduction allowed under the terms of

said deed of trust, for the costs and> expenses of the

sale and otherwise; and did further covenant and

agree that, upon the surrender of said bonds and

coupons for such purpose, such bonds and coupons

so received and applied in payment of such purchase

price should be deemed to be paid only to the extent

so applied ; and that at such sale, the trustee or any

bondholder, or their agents, might bid for and pur-

chase such property, franchises and premises, and

might make payment therefor as aforesaid, and upon

compliance with the terms of sale, might hold, retain

and dispose of said property, franchises and premises

without further accountability.

xn.
That upon the 12th day of May, 1910, Mercantile

Trust Company of San Francisco did make, execute

and deliver to J. Downey Harvey, president of said

Ocean Shore Railway Company, and to said Fred-

erick S. Stratton, the duly appointed, qualified and

acting receiver thereof, notice that Mercantile Trust

Company of San Francisco, trustee as aforesaid, did,

by reason of the default of said Ocean Shore Rail-

way Company in its failure, refusal and neglect to

pay the interest due and payable on November 1,

1909, upon Coupon Number 8 attached to said bonds,

and by reason of the continuance of said default for

a period of more than ninety days, declare both prin-
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cipal and interest on said bonds secured by said deed

of trust, then outstanding, to be forthwith due and

payable, anything in said deed of trust or in said

bonds to the contrary notwithstanding.

xin.

That thereupon, and in virtue of said notice and

declaration, the principal and interest upon said

bonds and the coupons thereto attached, did imme-

diately become due and payable from said Ocean

Shore Railway Company to said bondholders, any-

thing in said deed of trust or in said bonds to the

contrary notwithstanding, and that nei{ther said

principal or said interest so due and payable upon

said bonds, or either thereof, or any part thereof,

has ever been paid by said Ocean Shore Railway

Company, or by anyone else, but that the whole of

said principal and interest, and both thereof, ever

since have been, and now are, wholly due, owing and

unpaid.

XIV.

That thereafter, and on the 7th day of June, 1910,

said Mercantile Trust Company of San Francisco,

as such tinistee under said deed of trust, and in the

exercise and discharge of [55] the powers and au-

thorities conferred and the duties imposed upon it

by said deed of trust, for the purpose of foreclosing

and rendering effective the provisions of said deed

of trust, and of realizing from the properties covered

thereby the payment of the bonded indebtedness

thereby secured, did cause notice of trustee's sale to

be published in the **The Recorder," a newspaper of

general circulation throughout the City and County
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of San Franeisco, and throughout the State of Cali-

fornia, of the sale of the {properties of the Ocean

Shore Railway Company, at public auction, such sale

to be made on Thursday, the first day of September,

1910, at the hour of twelve o'clock noon of that day,

at the entrance to the office of Mercantile Trust Com-

pany of San Fi'ancisco, Number 464 California

Street in the City and County of San Francisco,

State of California, or at such other time to which

such sale might be regularly postponed; and did

cause such notice of trustee's sale to be published

once a w^eek for five successive weeks in said news-

paper.

XV.
That thereafter, and on said first day of Septem-

ber, 1910, at the hour of twelve o'clock noon of said

day, at the entrance of the office of said Mercantile

Trust Company of San Francisco, Number 464 Cali-

fornia Street, in the City and County of San Fran-

cisco, State of California, the said Mercantile Trust

Company of San Francisco did adjourn such sale and

cause the said sale to be adjourned, by announce-

ment at the said time and place, and did thereby

postpone the same to the 15th day of October, 1910,

at the hour of twelve o'clock noon of said day.

XVI.
That this court now finds that said Ocean Shore

Railway Company has been operated during the term

of said receivership, and for many months prior

thereto, and must be continued to be operated in

the present condition of said property, at the loss,

and to the disadvantage, of the bondholders and
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other creditors of said Ocean Shore Railway Com-

pany; that, as the court now finds, the immediate

sale and disposition of said property is necessary

for the protection of said bondholders and other

creditors of said Ocean Shore Railway Company and

of the security thereby afforded, and for the satisfac-

tion of the claims of said bondholders and said cred-

itors, and other obligations ; and that unless immedi-

ate sale and disposition of said property is effected,

the value of said properties will further decrease and

be rendered nearly, if not entirely, worthless.

xvn.
That the value of all of said properties of said

Ocean [56] Shore Railway Company, as at pres-

ent constituted, is not sufficient, and that there can-

not and will not be realized from the sale of said

properties moneys sufficient to discharge or meet the

bonded indebtedness secured by said deed of trust,

and now issued and outstanding against said Ocean

Shore Railway Company. That there will not and

cannot be realized from the sale of said properties,

or any, or otherwise, any amount or amounts equal

to the amount of said .bonded indebtedness, or equal

to anything in excess of three-fifths of the said

bonded indebtedness; but that on the contrary, at

the present value of said properties, and upon the

sale of all the properties of said railroad company

as aforesaid, and the realization therefrom of the

full value thereof, there will still remain due and un-

paid to the holders of said bonds, a sum or deficiency

in excess of two-fifths of the par value of said bonds.

That nevertheless the properties of said Ocean Shore
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Railway Company are reasonably worth the sum of
One Million (1,000,000) Dollars, and should not be
sold by said Mercantile Trust Company of San Fran-
cisco, or any one else, nor should any bid for said
properties of said Ocean Shore Railway Company be
received by said Mercantile Trust Company of San
Francisco or anyone else, for a less sum than One
Million Dollars ($1,000,000), which sum of One
Million Dollars ($1,000,000) the court now finds is

the minimum amount of any bid which should be re-
ceived or accepted at such sale as the purchase price
of said properties.

xvin.
That it is for the best interests of said bondhold-

ers and all others having or claiming any interest
in said properties, that the same should be forthwith
sold.

XIX.
That certain persons, firms and corporations assert

certain claims against the Ocean Shore Railway
Company, which said claims are claimed to have been
incurred prior to the 6th day of December, 1909, the
date of the appointment of said Receiver, and are
claimed to be entitled to be paid out of the proceeds
of the sale of said property, prior to the payment
of the bonds described in said deed of trust. That
said claims have been referred to, but have not been
reported upon by, the Master in Chancery, or finally
passed upon by this court, but said claims, entitled
to such payment, this court now estimates, for the
purpose of advising intended purchasers of the total
amount thereof, do not exceed in an approximated
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aggregate, the total sum of One Hundred Thousand

(100,000) Dollars.

XX.
That during the administration of said receiver-

ship of [57] said Frederick S. Stratton, it is

claimed by divers persons, firms and corporations

that said receiver has contracted and incurred cer-

tain obligations, in the operation and maintenance

of said Ocean Shore Railway Company, a statement

of the amount of which has been made to appear to

this court by full, true and detailed report which has

been filed by said receiver in open court, on the 6th

day of September, 1910, and by oral evidence, and

which asserted obligations, in the aggregate, the

court finds equal the total sum of Ninety-one thou-

sand nine hundred twenty-one and 2-100 (91,921.02)

Dollars.

XXI.
That said Mercantile Trust Company of San Fran-

cisco, said bondholders, and certain other persons in

interest, resist the payment of certain of said as-

serted obligations set forth in said detailed state-

ment and hereinafter set forth in detail, and contend

that the same are not entitled to be paid out of the

proceeds of any sale of said properties; that, except

for the obligations hereinafter set forth in detail, as

aforesaid, all other obligations set forth in said de-

tailed statement, filed herein on the Gth day of

September, 1910, are entitled to be paid out of the

proceeds of the sale of said properties.

XXII.
That from the date of this order, to the date within
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which any purchaser at the sale lierein ordered, will

be reqiiire<l to complete such purchase and take pos-

session of said properties, the receipts from the

operation of said railway company by said receiver

will be ample to pay all additional obligations to be

hereafter incurred by him under the orders of this

court, and will also be sufficient to pay the interest,

if any, which may accrue upon all receiver's notes,

which this court has, by its order, or shall ultimately

by subsequent order, determine are entitled to be

paid.

XXIII.

That of the said sum of Ninety-one thousand nine

hundred and twenty-one and 02-100 (91,921.02) Dol-

lars, said Trustee, bondholders and other parties

in interest contend that the sum of Forty-one thou-

sand six hundred and one and 91-100 (41,601.91)

Dollars has not been incurred by the said Receiver,

and that the items composing and constituting the

same are not proper or necessary charges against

said Receivership, and that the said Receivership is

not under any obligation to pay or discharge the

same, and that no part of the said sum should be

paid by the said Receiver, nor should the same or

any part thereof be paid from or charged against

the proceeds of the sale of said properties. [58]

XXIV.
That the said items composing and included in

said sum of Forty-one thousand six hundred and

one and 91-100 (41,601.91) Dollars, and to the pay-

ment of which objection is so made and reserved

as aforesaid, and to which reference has been made
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in paragraph XXI of this order, are the following,

to wit:

[59]

Name of Claimant.

Boyce Lumber Co., and

E. J. Boyce (2) $300.00
Boyce Lumber Co., E.

J. Boyce and Mary

Bates (2) 600.00

Boyce, E. J. (2) 200.00

Collins, Gertrude (7) 6,666.66

Gillis, R. C. and Clark,

E. P. 777.00

Lilly, C. E. and Heins,

R. W. 1,260.00

Malony, P. 1,340.00

O'Connor, E. Est. of 2,500.00

Amt. In-

Amount curred prior Interest Eyi-
Claimed. to Dec. 6, Claimed. denced

1910. by.

Total.

$14.51 $9.93 Note

29.03 19.82 Note

9.68 6.60 Note

3,277.42 197.65 Note

, 15 Note

547.65

1,298.39

32.43

16.15

48.93

Note

Note

Note

13,643.66 5,176.68 331.66

Name of Claimant.

Amt. Incurred
Subsequent to

Dec. 6, 1910.

Standard Oil Company $2,260.38

Advances to Receiver 1,131 . 88

Heins, R. W 1,584.00

Lilly & Heins 3,525.00

Warren Co., C. A 4,248.00

Brenn Morris 1,422.00

Boyce Lbr. Co., and E. J.

Boyce 285.39

Boyce, E. J., Boyce L. Co.,

and M. Bates 545 . 97

Boyce, E. J 182.16

O'NeiU, R 5,152.25

Malony, P 273.00

O'Connor, W. & L 750.00

Harlow, 1 195.16

Clark, M 1,092.90

Cal. Car Mnfg. Co 1,746.99

Schubert, Wm 78 . 07

Center, John 1,951.61

Stone Co., E. B. & A. L 601 . 83

Claims for Rentals for Bighta of Way.

Evidenced by.

Vouchers Payable

Open Account

$13,643.66

Total
331.68

2,260.38

11,910.88

Rentals Payable

$12,855.33

41,001.91
600.00

$41,601.91
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XXV.
That it is necessary at this time to fix and deter-

mine the fees to be paid to said Receiver for his

services to date, and for all services which he may

hereafter perform until the final settlement of his

accounts and the close of his Receivership; and that

it is further necessary at this time to determine a

reasonable compensation to be allowed to the at-

toniey for said Receiver, for all services rendered

up to the date of this order and hereafter to be

rendered until the settlement of the final accounts

of the Receiver and the close of his Receivership;

and the Court now finds that the sum of Five hun-

dred (500) Dollars per month is a reasonable siun

to be paid to said Receiver during the continuance

of said Receivership, but in no event for a longer

period than fifteen months from the 6th day of

December, 1909, and to be allowed to the Receiver

for all services rendered and hereafter to be ren-

dered by him, until the completion of his Receiver-

ship and the settlement of his final accounts and his

final discharge, and that the sum of One thousand

(1,000) Dollars per month be paid to the attorney

for said Receiver during the continuance of said

Receivership, but in no event for a longer period

than fifteen months from the 6th day of December,

1909, is a reasonable sum to be allowed to the at-

torney for the Receiver, and to the Receiver for his

attorney's fees, for all services rendered by the at-

torney to the Receiver, or required to be rendered

by said attorney, or by any other attorney, to the

Receiver, until the completion of his Receivership
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and the settlement of his final accounts and his final

discharge.

XXVI.
That the Court now finds that Mercantile Trust

Company of San Francisco, trustee as aforesaid, is

entitled to be allowed, according to the terms and

provisions of said deed of trust, for the payment of

costs, expenses fees of experts, and other charges

of said sale, and for the payment of all expenses and

liabilities incurred and advanced, and disbursements

made and to be made, in connection therewith, by

the said trustee, the total sum of Five thousand and

twelve and 57-100 (5,012.57) Dollars.

xxvn.
And the court does further find that Mercantile

Trust Company of San Francisco, as such trustee,

is entitled to be allowed, under the provisions of

said deed of trust, a reasonable compensation for its

services in administering said trust, and in making

said sale, and for the services of the agents and

attorneys employed therein, and that the sum of

Twelve thousand (12,000) Dollars would be, and is,

hereby detennined upon, fixed allowed and ordered

paid, as a reasonable compensation [60] to said

trustee, its agents and attorneys therefor.

xxvin.
And it further appearing to the satisfaction of

the court that the obligations claimed to have been

incurred by, and asserted against said receivership,

and exception and objection to the payment of

which has been made and reserved by said trustee,

said bondholders, and other parties in interest, and
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as to which it is contended they are not entitled to

be paid out of the proceeds of any sale of said prop-

erties, as set forth in said detailed statement and

hereinbefore referred to in Paragraph XXIV of this

order, amount in the ap:gregate to the sum of Forty-

one thousand six hundred one and 91-100 (41,601.91)

Dollars.

XXIX.
And it further appearing to the satisfaction of the

court that the claims and demands, aggregating the

said sum of Fifty thousand three hundred nineteen

and 11-100, (50,319.11) Dollars, incurred by said re-

ceiver, and set forth in his said detailed statement,

filed herein on the 6th day of September, 1910, and

entitled to be paid out of the proceeds of any sale

of said properties, together with the said sum of

Forty-one thousand six hundred and one and 91-100

(41,601.91) Dollars, and the fees of the receiver and

his attorney, and the expenses of said sale, and the

compensation and disbursements of said trustee, its

agents and attorneys, amount in all to the aggre-

gate sum of One hundred and thirty-one thousand

four hundred and thirty-three and 59-100 (131,-

433.59) Dollars.

XXX.
And it further appearing to the satisfaction of

the court that upon the consummation of the sale

hereby ordered, and upon the final delivery of pos-

session of all properties in his hands by said re-

ceiver, there may remain a balance of cash in the

hands of said receiver, over and above the costs and

expenses necessarily and properly incurred by him,
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the amount whereof shall be hereafter determined

by the court, upon the settlement of the final ac-

count of said receiver.

NOW, THEREFORE, IT IS HEREBY OR-
DERED, ADJUDGED AND DECREED that the

consent and permission of this court be, and the

same is hereby, given and granted to Mercantile

Trust Company of San Francisco, and Mercantile

Trust Company of San Francisco is hereby autho-

rized and empowered, as trustee named in that cer-

tain deed of trust heretofore executed and delivered

by the said Ocean Shore Railway Company grantor,

to Mercantile . Trust Company of San Francisco,

trustee, dated November 1, 1905, and recorded in

the office of the Recorder of the City and County

[61] of San Francisco November 24, 1905, at one

minute past ten o'clock A. M., in Liber 1412 of

Mortgages, page 387, and Liber 165 of Personal

Property Mortgages, page 361, and re-recorded in

the office of the Recorder of the City and County of

San Francisco February 13, 1908, at 55 minutes past

twelve o'clock P. M., in Liber 28 of Mortgages, New
Series, page 29, and Liber 11 of Personal Property

Mortgages, New Series, page 341; and recorded in

the office of the Recorder of Santa Cruz County,

January 31, 1906, at nine o'clock A. M., in Volume

141 of Mortgages, page 38, and Volume 17 of Chattel

Mortgages, at page 42, and recorded in the office of

the Recorder of San Mateo County, January 23,

1906, at 30 minutes past three o'clock P. M., in

Volume 6 of Chattel Mortgages, Page 553, and in

Volume 40 of Mortgages, page 380; to proceed, in ac-
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cordance with the terms and provisions of said deed

of trust, and in the exercise of the powers vested

in, and in the discharge of the duties imposed upon,

said Mercantile Trust Company of San Francisco

thereby, to sell and to make sale, either personally

or by its agents or attorney, at public auction, in the

City and County of San Francisco, State of Cali-

fornia, to the highest bidder, in one lot or parcel, of

the following described properties of said Ocean

Shore Railway Company to wit:

All real property rights of w^ay and terminals

within the City and County of San Francisco and

the Counties of San Mateo and Santa Cruz, State of

California, and all of the railroads and railroad lines

now owned by the Ocean Shore Railway Company
within the City and County of San Francisco and

Counties of San Mateo and Santa Cruz, in the State

of California, including those railroads and railroad

lines within said City and County and said Counties

extending along and across certain streets, avenues

and highw^ays and over, along and across certain

private rights of way within said City and County

and said counties, commencing at the shore line of

the Bay of San Francisco, in the State of CalifoiTiia,

on the easterly side of Waterfront street, twenty-

five (25) feet southerly from where said street

would be intersected by the southerly line of Army
Street, if extended, in the City and County of San

Francisco, State of California; thence westerly and

southwesterly to a point at or near Ocean View in

the City and County of San Francisco, State afore-

said; thence in a southwesterly direction to a point
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near the shore line of the Pacific Ocean in said City

and County of San Francisco, thence running south-

erly and southeasterly near the said shore line of

the said Pacific Ocean to and through the counties

of San Mateo and Santa Cruz to the City of Santa

Cruz, in said County of Santa Cruz, State of Cali-

fornia; thence entering said City of Santa Cruz

and running to deep water off shore from mean

[62] low tide near shore line of Monterey Bay
within the said City of Santa Cruz to a point near

the present site of the Pacific Coast Steamship Com-

pany's wharf in the City of Santa Cruz.

Also commencing within what is known as the

Richmond District in the City and County of San

Francisco, State of California, at the point where

Eleventh avenue intersects Fulton Street; thence

northerly along Eleventh avenue to A street; thence

westerly along A street to Twenty-third avenue;

thence southerly along Twenty-third avenue to

street; thence westerly along C street to Forty-

eighth avenue; thence in a southerly direction cross-

ing the westerly end of Golden Gate Park in said

City and County, intersecting the main line herein-

before described at some convenient point on the

westerly side of a tract of land known as the Rancho

Laguna de la Merced, and also connecting the last

above described line by a like railroad commencing

at the intersection of said Eleventh avenue and C
street; thence westerly along C street to where the

same intersects the line last above mentioned on

Twenty-third avenue in said City and County of

San Francisco, State of California.
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Also all warehouses, railroads and railroad lines

now owned by said Ocean Shore liailway Company,
and all appurtenances to any and all of said ware-
houses, railroads and railroad lines and branches,
includin^r therein all rights of way, roadways,
tracks, sidetracks, turnouts, sidings, branches, rails,

switches, depots, station-houses, shops, warehouses,
car-houses, engine-houses, power-houses, machine-
shops, repair-shops, buildings, erections and struc-

tures, superstructures, bridges, rolling-stock cars,

motor cars, trailers, equipment, machinery dynamos,
poles, wires, e]e<?trical and mechanical appliances,
fixtures, furniture, tools and implements now owned
by the said Ocean Shore Railway Company.
And also all the franchises, rights of way, leases,

licenses, consents, easements, rights, privileges and
immunities relating or appertaining to said railroads
or railroad lines and branches, or otherwise, and any
and all extensions thereof or additions thereto, and
all replacements or renewals of the same, or any part
thereof, and all like property and estate which the
said Ocean Shore Railway Company now possesses,

owns or is entitled to.

And also all the estates, grants, rights, title, inter-

est, possession, claim and demand whatsoever, as
well in law as in equity, of the said Ocean Shore
Railway Company of, in and to the said property
and premises and every part and parcel thereof with
the appurtenances thereunto belonging.

And any and all bonds and shares of stock of any
other corporation or corporations now owned by
said Ocean Shore Railw^ay Company; [63]
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And also all other property, whether real, personal

or mixed, belonging to the said Ocean Shore Rail-

way Company and wheresoever situated.

Together with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing and appertaining or at any time held or enjoyed

therewith by the said Ocean Shore Railway Com-

pany, and the reversion and reversions, remainder

and remainders, rents, tolls, incomes, issues, and

profits thereof, with all the right, title, interest,

estate, property, possession, claim and demand
whatsoever, as well in law as in equity, of the said

Ocean Shore Railway Company, of, in and to the

same, or any part or parcel thereof.

AKD IT IS FURTHER ORDERED, AD-
JUDGED AND DECREED that said consent, per-

mission and authority to sell and make said sale as

aforesaid, is granted upon the following express con-

ditions, and not otherwise

:

1. That said sale shall be made for cash, in gold

coin of the United States of America of the present

standard of weight and fineness, and for no less sum

than One Million Dollars ($1,000,000).

2. That there shall be paid by the person, firm or

corporation who shall be the purchaser at such sale,

to Mercantile Trust Company of San Francisco on

the fall of the hammer one hundred thirty-one

thousand four hundred thirty-three and 59 100

(131,433.59) Dollars in cash, as hereinafter provided,

which said sum of one hundred thirty-one thousand,

four hundred thirty-three and 59.100 dollars, in cash,

shall, by said Mercantile Trust Company of San
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Francisco, be expended and applied as follows, to

wit:

First: It shall discharge the obligations, incurred

by it in the administration of said trust and the con-

summation of said sale, including the payment of

costs, expenses, fees, and other charges thereof,

amounting in the aggregate to the total sum of Sev-

enteen thousand twelve and 57.100 (17,012.57) Dol-

lars.

Second
: It shall pay to F. S. Stratton, as such re-

ceiver, out of the moneys so received, the sum of

Seventy-two thousand eight hundred and nineteen
and 11.100 (72,819.11) Dollars, being the expenses

necessarily and properly incurred by the said F. S.

Stratton as such receiver, and which expenses and
obligations are not contested by any party or inter-

vener to this action.

Third
:
It shall retain in its custody and possession

the sum of Forty-one thousand six hundred one and
91.100 (41,601.91) Dollars in cash, being the amount
of contested obligations asserted or claimed to have

been incurred by said receiver, the items composing
and included in which said sum are set forth in Para-

graph XXIV of this order, and which said sum of

Forty-one [64] thousand six hundred one and 91.100

(41,601.91) Dollars shall be retained by said Mercan-
tile Trust Company of San Francisco, and paid out

only in satisfaction of a final judgment of a court of

competent jurisdiction directing the pajnnent of said

items or upon any final order of this Court. A cer-

tified copy of any such judgment or order shall be

accepted by said Mercantile Trust Company of San
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Francisco, and said Mercantile Trust Company of

San Francisco shall be entitled to receive and accept

such certified copy of any such judgment, or order,

as conclusive evidence of its right to make such pay-

ment, and shall be protected thereby in making the

same. When by a final judgment or judgments of a.

court or courts of competent jurisdiction, or by such

final order, the rights of all of the claimants to said

last-named sum shall have been determined, and

upon the production of such certified copy of such

judgment or such order, such payments have been

made, the balance of said sum, if any, remaining in

the hands of Mercantile Trust Company of San

Francisco, shall be forthwith paid to said bondhold-

ers, their successors or assigns, in equal proportions.

3. The said siun of Seventy-two thousand eight

hundred nineteen and 11.100 (72,819.11) Dollars, so

paid by saidi Mercantile Trust Company of Stein Fran-

cisco to said receiver, shall be by him expended and

applied, and he is hereby authorized and directed

to apply the same, as follows, to wit

:

(a). In discharging and paying obligations of

said receivership, amounting in all to the total sum

of Fifty thousand three hundred and nineteen and

11.100 (50,319.11) Dollars, hereinbefore referred to,

and particularly itemized and specified in the ac-

count and report of said receiver, heretofore filed in

open court on the 6th day of September, 1910, the

payment of which several items of indebtedness so

incurred by said receiver, is not contested by any

party to this action or any intervener herein, and

which obligations are entitled to be paid out of the



V8, F. L. Donahoo ft nl. 81

proceeds of the sale of said property, as hereinbefore

found.

(b). Said receiver sliall, and he is hereby author-

ized and directed to, pay from said sum of Seventy-

two thousand eight hundred nineteen and 11.100

(72,819.11) Dollars, to his attorney, the sum of One

thousand (1,000) dollars per month, from the date of

the appointment of said receiver, to wit, the 6th day

of December, 1909, for the period of fifteen (15)

months, and shall pay to himself as such receiver,

the sum of Five hundred (500) Dollars per month

from said 6th day of December, 1909, for the period

of fifteen (15) months, provided said receivership

shall continue so long. In the event tliat said re-

ceivership shall be sooner terminated, said payments

shall terminate, and said receiver shall account

to this [65] court for any moneys remaining

unexpended hereunder. Said payments to said re-

ceiver and to his attorney shall be made and ac-

cepted by said receiver and his attorney, in full

compensation and payment for all services here-

tofore and hereafter to be rendered during the period

of said receivership, whether said receivership shall

terminate during said period of fifteen (15) months,

or shall be continued beyond said period of fifteen

(15) months.

4. That the payment of the balance of the pur-

chase price of said properties shall be made as here-

in provided, wdthin forty-five (45) days from the

date of said sale, and upon the execution and de-

livery by said Mercantile Trust Company of San

Francisco, as such trustee and attorney in fact of
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said Ocean Shore Railway Company, to the pur-

chaser or purchasers, his or their successors or as-

signs, of the proper instruments of conveyance, trans-

ferring, granting and conveying to said purchaser

or purchasers, his or their successors or assigns, all of

the right, title and interest of the said Ocean Shore

Railway Company, in and to said properties and the

whole thereof
;
provided, however, that such sale and

transfer and conveyance of said properties shall be

made, subject to the payment of the several claims

against said Ocean Shore Railway Company, and

claimed to have been incurred by said Ocean Shore

Railway Company prior to the 6th day of December,

1909, which this court shall, by final judjgment and

decree, determine to be entitled to priority of pay-

ment over the bonds in said deed of trust described

(which claims have not yet been reported by the

Master in Chancery, or passed upon by this court,)

but which said claims this court has heretofore estim-

ated, for the purpose of advising the purchaser at

the sale of said properties, will not exceed, in the

approximated aggregate, the total sum of One hun-

dred thousand (100,000) Dollars; and subject also

to the right of any purchaser or purchasers, his or

their successors or assigns, at any such sale to de-

posit with the clerk of this court First Mortgage

Sinking Fund Gold Bonds of the face or par value

of Two hundred thousand (200,000) Dollars, which

said bonds shall form a part of an issue not exceed-

ing Four million (4,000,000) Dollars, and bearing

interest at not less than five per cent (5 per cent)

per annum, the payment of which shall have been
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secured by a first mortgage on the right, title and

interest acquired by the purchaser in and to all the

properties hereinbefore described of said Ocean

Shore Kailway Company, and upon the payment of

said claims, or the deposit with the clerk of this court

of such bonds as aforesaid, the said properties shall

be released from the liens of said claims, and the

title of the purchaser or purchasers, his or their

successors [66] or assigns, shall thereupon be and

become absolute against all persons whomsoever,

claiming to be entitled to priority of payment over

the bonds described in said deed of trust, executed by

the Ocean Shore Railway Company to Mercantile

Trust Company of San Francisco, and the certifi-

cate of the clerk of this court, certifying to the fact

that such bonds in such amount have been so deposited

\"\ith him, shall be conclusive evidence of that fact,

and of the discharge and release of said properties,

and of each and all of them, from the said liens.

Said bonds shall be held by said clerk as security

for the pajTnent of such claims, or any of them, as

shall be detei-mined and adjudged, by this court, by

final judgment or order, to be entitled to priority,

and as may be ordered to be paid by this court by

such final judgment or order, prior to the payment

of the bonds now issued and outstanding under said

deed of trust, and shall also be security for the ex-

penses of this proceeding hereinafter incurred and

not herein otherwise provided for, and for the fees

of the Master in Chancery herein; provided always

that all questions in regard to the validity, allowance,

payments or priority of said claims, or any of them,
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are hereby reserved for the future orders and ad-

judications of the Master in Chancery and of this

court. That after the payment and satisfaction of

all of said prior liens and claims so ascertained and

ordered to be paid as aforesaid, such payments and

satisfaction to be evidenced by the presentation to

the clerk of this court of receipts for the amoimt of

such claims, signed by the owners thereof, their suc-

cessors or assigns, or the deposit with said clerk of

an amount in cash sufficient to pay and discharge

the same, as the case may be, the person, firm or

corporation who shall have deposited such bonds

with the clerk, as aforesaid, his or their successors

or assigns, may at any time withdraw the bondis so

deposited, or such number thereof as shall then re-

main in the custody of said clerk
;
provided, however,

that the person, firm or corporation who shall have

deposited such bonds, his or their successors or as-

signs, may, at any time, upon making such deposit

in cash or upon making deposit in cash of an amount

sufficient to pay any poi^:ion less than all of said

claims, or upon presenting to the clerk of such re-

ceipts, evidencing the payment of any of such claims,

be entitled to withdraw bonds so deposited at the rate

of one dollar and fifty cents ($1.50) in face value of

such bondis, for every dollar in face value of such*

claims so satisfied and discharged, or to satisfy and

discharge which such cash shall be deposited as afore-

said
;
provided always, however, that in the event of

the sale of said bonds under order of this court, for

the purpose of enforcing such security and of satis-

fying any such established [67] claim or claims.
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the clerk of this oourt shall detach from such bond
80 sold, before delivery thereof to the purchaser at

such sale, all matured and unpaid coupons, which
matured and unpaid coupons so detached, shall be

by siiid clerk retunied to the depositor or depositors

thereof, his or their successoi-s or assigns.

5. The purchaser or purchasers at such sale, for

the purpose of making settlement or payment of so

much of the purchase price of the property pur-

chased as shall remain unpaid, after the payment
of the cash hereinbefore required to be paid, on the

fall of the hammer, and upon the execution and de-

livery of proper instruments of conveyance, shall be

entitled to tum in to the trustee, and apply toward
the pajTnent of said balance of the purchase price,

and shall be entitled to be credited with, and the

said trustee is hereby authorized and empowered to

accept, as provided in said deed of trust, bonds is-

sued and outstanding under said deed of trust, the

X)a>Tnent of which is secured thereby, and any ma-
tured and unpaid coupons and interest upon any
bonds so issued, outstanding and secured, said bonds
and coupons being receivable and to be received, and
credited upon such purchase price, for such an
amount as shall be equal to the distributive share

which the holders of each of such bonds and coupons
shall be entitled to receive out of the net proceeds

of such sale, as provided in said deed of trust, after

making the deductions on accoimt of the cash re-

quired to discharge the obligations of said receiver-

ship and the fees, costs and expenses of said trustee

and said sale ; and provided further that, if it shall
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appear that any of said bonds and coupons have

been pledged by said Ocean Shore Railway Company,

and are at the date of said sale so held in pledge to

secure the payment of any simi of money due or

owing by said Ocean Shore Railway Company, the

distributive amount which shall be paid upon said

bonds or coupons so held in pledge, or the amoimt

for which they may be applied in the payment of the

purchase price, shall not exceed the amount of the

obligations which they are so pledged to secure, or,

if the amount of such obligation is equal to or in

excess of the distributive share of all bonds, then only

to the amount of such distributive share; and pro-

vided always, such bonds, coupons and interest, when

so applied in payment by the purchaser or purchas-

ers, shall be deemed to be paid only to the extent to

which they may be so applied.

6. Nothing in this order contained, shall be under-

stood or construed as determining or establishing the

validity, allowance, amount or priority of any claim

or claims, now or hereafter asserted against said

Ocean 'Shore Railway Company, [68] or as de-

termining or establishing any priority of lien, equit-

able or otherwise, in favor of any of the obligations

of said Ocean iShore Railway Company, claimed or

asserted to have been contracted or incurred prior to

the appointment of such receiver, but the determina-

tion and adjudication of the validity, allowance,

amount or priority of any such obligations are here-

by expressly reserved for future adjudication. In

case the purchaser or purchasers at such sale, his or

their successors or assigns, shall become possessed,
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by purchase or otherwise, of any of such chiims or

obligati(His hereinbefore referred to, such purchaser

or i)urchasers, liis or their successors or assigns, shall

thereupon be subrogated to the rights of the original

holders of such claims or obligations, and such pur-

chaser or purchasers, his or their successors or as-

signs, shall be, and are hereby, pennitted to appear

in any and all proceedings which may thereafter be

taken in the matter of said receivership, and prose-

cute and defend in any matter affecting the rights

of any such purchaser or purchasers, his or their

successors or assigns, which may be now or hereafter

pending in said matter, to the same effect as if

said purchaser or purchasers, his or their successors

or assigns, had theretofore been parties to said pro-

ceeding.

7. That upon the consummation of such sale, and

the payment of the purchase price, as aforesaid, and

the execution and delivery of such instrimients of

conveyance, said F. S. Stratton, receiver as afore-

said, shall immediately turn over and deliver pos-

session of such properties, and of each and all of

them, to the purchaser or purchasers thereof, his or

their successors or assigns.

8. AND IT IS FURTHER ORDERED, AD-

JUDGED AND DECREED that, upon the signing

and filing of this order, said Mercantile Trust Com-

pany of San Francisco, as trustee, shall readvertise

and renotice the sale of such properties, at least once

a week, for a period of not less than four (4) weeks,

and as in said deed of trust provided, in a newspaper

of general circulation throughout the City and
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Comity of San Francisco, and the State of Cali-

fornia, which said advertisement and notice, with the

blanks therein appearing properly filled, shall be sub-

stantially in the words and figures follo'wing to wit

:

[69]

Notice of the Trustee's Sale of the Properties of the

Ocean Shore Railway Company Under Permis-

sion of the Circuit Court of the United States.

WHEREAS, Ocean Shore Railway Company, a

corporation organized and existing under the laws

of the State of California, did heretofore, under date

of November 1, 1905, make, execute, and deliver a

certain deed of trust, wherein the undersigned Mer-

cantile Trust Company of San Francisco, a corpora-

tion organized and existing under the laws of the

State of California, is named as trustee, and which,

deed of trust was recorded in the office of the County

Recorder of the City and County of San Francisco^

State of California, on November 24^, 1905, in Liber

1412 of Mortgages, at 387 and following, and was also

recorded in the office of said County Recorder of

the City and County of San Francisco on said No-

vember 24, 1905, in Liber 165 of Personal Property

Mortgages, at page 361 and following, and was re-

recorded in the office of said County Recorder of the

City and County of San Francisco on February 13,

1908, in Liber 62 of Mortgages (New Series), at page

29 and following, and was also re-recorded in the

office of said County Recorder of the City and County

of San Francisco on January 30, 1908, in Liber 11

of Personal Property Mortgages (New Series), at
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page 241 and following; and which deed of trust

was also recorded in the office of the County Re-

corder of Suuta Cruz County, State of California,

on January 31, 1906, in Volume 141 of Mortgages, at

page 38 and following; and was also recorded' in the

office of said County Recorder of Santa Cruz County

on said January 31, 1906, in Volume 17 of Chattel

Mortgages, at page 42 and following; and which deed

of tinist was also recorded in the office of the County,

Recorder of San Mateo County, State of California,

on January 28, 1906, in Volume 6 of Chattel Mort-

gages, at page 553 and' following, and was also re-

corded in the office of said County Recorder of San

Mateo County on said January 23, 1906, in Volume

40 of Mortgages, at page 380 and following; and

which deed of trust was so made, executed and de-

livered! by said Ocean Shore Railway Company to

Mercantile Trust Company of San Francisco, to se-

cure the payment of both principal and interest of a

bonded indebtedness theretofore created by said

Ocean Shore Railway Company evidenced by certain

bonds with interest coupons attached, as described

and provided in said deed of trust, and which deed

of trust covers all of the properties of said Ocean

Shore Railway Company theretofore and thereafter

acquired by it ; and

WHEREAS, Said Mercantile Trust Company of

San Francisco, as trustee aforesaid under said deed

of trust, in the exercise and discharge of the powers

and authorities conferred, and the duties imposed,

upon it by said deed of trust, did, heretofore, serve

upon said Ocean Shore Railway Company and upon
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F. S. Stratton, claiming to be the duly appointed,

qualified and acting receiver of said Ocean Shore

Railway Company, a written notice, declaration and

demand, notifying said Ocean Shore Railway Com-

pany and F. S. Stratton, claiming to be such receiver,

that said Ocean Shore Railway Company had de-

faulted in the payment of interest on the bonded in-

debtedness of said Ocean Shore Railway Company
secured to be paid by the aforesaid deed of trust; de-

claring said Ocean Shore Railway Company to be

in default imder the terms and provisions of said

deed of trust, and of the bonds issued thereunder,

and declaring the principal of all bondis secured by

said deed of trust, and now outstanding, together

with the interest thereon, to be forthwith due and

payable, and that the said principal and interest was,

and each of them is, immediately due and payable,

anything in said deed of trust or in said bonds con-

tained to the contrary notwithstanding ; and demand-

ing of said Ocean Shore Railway Company that it

immediately pay to said Mercantile Trust Company
of San Francisco, as trustee under said deed of trust,

the full amount of the principal of all bonds' secured

by said deed of trust, and now outstanding, together

with the interest thereon; and

WHEREAS, Said Ocean Shore Railway Company

has failed, neglected and refused to make payment

of the principal and interest now due on said bonds

secured by said deed of trust, and now outstanding,

and is in default in the payment thereof

:

AND WHEREAS, heretofore, to wit, on the 6th
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day of December, 1909, in the matter of Baldwin

Locomotive Works, a corporation, Plaintiff, vs.

Ocean Shore Railway Company, a corporation. De-

fendant, nnmbcred 15,008 on the files of the Circuit

Court of the United States, in and for the Ninth Cir-

cuit, Northern District of California, a receiver of

the property of said Ocean Shore Railway Company
was appointed by said Circuit Court; and

WHEREAS, thereafter, and on the 17th day of

September, 1910, permission was given and granted

unto Mercantile Trust Company of San Francisco,

as such trustee to proceed in the exercise and dis-

charge of the powers and authorities conferred and

the duties imposed upon it by said deed of trust, for

the purpose of foreclosing and rendering effective

the provisions of the said deed of trust and of realiz-

ing from the properties covered thereby, the pay-

ment of the bonded indebtedness thereby secured,

subject to certain terms and conditions in said order

of said Circuit Court of the United States set forth

and contained, to w^hich said order of said Circuit

Court intending purchasers of [70] said property

are hereby referred for further particulars;

NOW, THEREFORE, the undersigned, said Mer-

cantile Trust Company of San Francisco, a corpora-

tion, as trustee, under said deed of trust, in the exer-

cise and discharge of the powers and authorities con-

ferred and the duties imposed upon it by said deed

of trust, and for the purpose of foreclosing and ren-

dering effective the provisions of said deed of trust,

and of realizing from the properties covered thereby,

the payment of the bonded indebtedness thereby se-
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cured, and under and in accordance with the permis-

sion thereunto granted by said order of said Circuit

Court of the United States.

DOES HEREBY GIVE PUBLIC NOTICE that

on Wednesday, the 19th day of October, A. D. 1910,

at the hour of 12 o 'clock noon of that day, and at the

entrance to the office of Mercantile Trust Company
of San Francisco, No. 464 California street, in the

City and County of San Francisco, State of Cali-

fornia, it will sell at public auction, as a whole in one

parcel, to the highest bidder, for cash in United

States gold coin, all of the following described prop-

erties of the said Ocean Shore Railway Company, to

wit:

All real property, rights of way and terminals

within the City and County of San Francisco and the

Counties of San Mateo and Santa Cruz, State of

California, and all of the railroads and railroad lines

now owned by the Ocean Shore Railway Company
within the City and County of San Francisco and

Counties of San Mateo and Santa Cruz, in the State

of California, including those railroads and railroad

lines within said City and County and said counties,

extending along and across certain streets, avenues

and highways and over, along and across certain pri-

vate rights of way within said City and County and

said counties, commencing at the shore line of the

Bay of San Francisco, in the State of California, on

the easterly side of Waterfront street, twenty-five

(25) feet southerly from where said street would be

intersected by the southerly line of Army street, if

extended, in the City and County of San Francisco,
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State of California; thence westerly and southwest-
erly to a point at or near O-ean View in the City
and County of San Francisco, State aforesaid;
thence in a southwesterly direction to a point nea^
the shore line of the Pacific Ocean in said City and
County of San Francisco; tlience running southerly
and southeasterly near the said shore line of the said
Pacific Ocean to and through the counties of San
Mateo and Santa Cruz to the City of Santa Cruz, in
said County of Santa Cruz, State of California;
thence entering said City of Santa Cruz and running
to deep water off shore from mean low tide near shore
line of Monterey Bay within the said City of Santa
Cruz to a point near the present site of the Pacific
Coast Steamship Company's wharf in the City of
Santa Cruz;

Also commencing within what is kno^vn as the
Richmond District in the City and County of San
Francisco, State of California, at the point where
Eleventh avenue intersects Fulton street; thence
northerly along Eleventh avenue to A street; thence
westerly along A street to Twenty-third avenue;
thence southerly along Twenty-third avenue to C
street; thence westerly along C street to Forty-eighth
avenue; thence in a southerly direction crossing the
westerly end of Golden Gate Park in said City and
County, intersecting the main line hereinbefore de-
scribed at some convenient point on the westerly side
of a tract of land knowTi as the Rancho Laguna de la
Merced, and also connecting the last above described
line by a like railroad commencing at the intersec-
tion of said Eleventh avenue and C street; thence
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westerly along C street to where the same intersects

the line last above mentioned on Twenty-third avenue

in said City and County of San Francisco, State of

California

;

Also all warehouses, railroads and railroad lines

now owned by said Ocean Shore Railway Company,

and all appurtenances to any and all said warehouses,

railroads and railroad lines and branches, including

therein all rights of way, roadways, tracks, side-

tracks, turnouts, sidings, branches, rails, switches,

depots, station houses, shops, warehouses, car houses,

engine houses, power houses, machine shops, repair

shops, buildings, erections and structures, super-

structures, bridges, rolling stock, cars, motor cars,

trailers, equipment, machinery, dynamos, poles,

wires, electrical and mechanical appliances, fixtures,

furniture, tools and implements, now owned by the

said Ocean Shore Railroad Company;

And also all the franchises, rights of way, leases,

licenses, consents, easements, rights, privileges and

immunities relating or appertaining to said railroads

or railroad lines and branches, or otherwise, and any

and all extensions thereof or additions thereto, and

all replacements or renewals of the same, or any part

thereof, and all like property and estate which the

said Ocean Shore Railway Company now possesses,

owns or is entitled to

;

And also all the estates, grants, rights, title, inter-

est, possession, claim and demand whatsoever, as well

in law as in equity, of the said Ocean Shore Railway

Company of, in and to the said property and prem-

ises, and every part and parcel thereof, with the ap-
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purtenances thereunto belon^png;

And any and all bonds and shares of stock of any

other corporation or corporations now owned by said

Ocean Shore Railway Company;

And also all other property, whether real, personal

or mixed, belonging to the said Ocean Shore Railway

Company and wheresoever situated

;

Together with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing and appert^uning, [71] ov at any time held or

enjoyed therewith by the siiid Ocean Shore Railway

Company, and the reversion and reversions, re-

mainder and remainders, rents, tolls, incomes, issues

and profits, thereof, with all the right, title, interest,

estate, propei-ty, possession, claim and demand what-

soever, as well in law as in equity, of the said Ocean

Shore Railway Company, of, in and to the same, or

any part or parcel thereof.

TERMS OF SALE:

(1) Such sale shall be made for cash, in gold coin

of the United States of the present standard of

weight and fineness.

(2) There shall be paid to said' Mercantile Trust

Company of San Francisco, on the fall of the ham-

mer, in cash the sum of one hundred and thirty-one

thousand four hundred and thirty-three and 59-100

dollars ($131,433.59).

(3) The payment of the balance of the purchase

price shall be made within foi*ty-five (45) days after

the date of said sale,and upon the execution and de-

livery by said Mercantile Trust Company of Sian

Francisco to the purchaser or purchasers, his or their



96 Charles C. Moore et al.

successors or assigns, of the proper instruments of

conveyance.

(4) No bid will be received or accepted for said

properties for a less sum than one million dollars

($1,000,000).

(5) Such sale and the transfer and conveyance of

said properties will be made subject to the payment

of the several claims against said Ocean Shore Rail-

way Company, which shall hereafter be determined

by a final judgment or decree of a court of com-

petent jurisdiction, to be entitled to priority of pay-

ment over the bonds in said deed of trust described,

the amount of which said claims said Circuit Court

of the United States has estimated, for the purpose

of advising the purchaser at said sale, will not ex-

ceed in the approximate aggregate the total sum of

one hundred thousand dollars ($100,000.00) ; and sub-

ject, also, to the right of any purchaser or purchasers,

his or their successors or assigns, to deposit with the

Clerk of said Court, first mortgage sinking-fund gold

bonds of the face or par value of two hundred thou-

sand ($200,000.00) dollars in substitution for the

lien of said claims, which said bonds shall form a

part of an issue not exceeding four million

($4,000,000.00) dollars and bearing interest at not

less than five (5) per cent per annum, the payment of

which shall have been secured by a first mortgage on

the right, title and interest acquired by the purchaser

in and to all of the properties hereinbefore described

of said Ocean Shore Railway Company; and upon

the payment of such claim, or the deposit with the

Clerk of this Court of such bonds, as aforesaid, the
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said property will be released from Hie liens of said
claims; and which Siiid bonds are to be held by said
Clerk as security for the payment of such claims, or
any of them, as shall be determined and adjudged
by said Court, by final judgment or order to be en-
titled to such priority of payment, and as mav be
ordered to be paid by said Court, prior to the ipay-
ment of the bonds now issued and outstanding under
said deed of trust, as in said order more fully ap-
pears.

(6) The purchaser or purchasers at such sale, for
the purpose of making settlement or payment of so
much of the purchase price of the property pur-
chased as shall remain unpaid after the payment of
the cash required to be paid upon the fall of the
hammer, shall be entitled to turn in to Mercantile
Trust Company of San Francisco, and to have ap-
plied toward the said balanee of the purchase price,
and shall be entitled to be credited with bonds issued
and outstanding under said deed of trust, the pay-
ment of which is secured thereby, and any matured
and unpaid coupons, and interest upon any bonds so
issued and outstanding; and said bonds and coupons
will be received and credited upon such purchase
price for such an amount as shall be equal to the
distributive share, which the holders of each of such
bonds and coupons shall be entitled to receive out
of the net proceeds of such sale, after making the
deductions allowed by law; provided, that if it shall
appear that any of said bonds and coupons have been
pledged by said Ocean Shore Railway Company, and
are at the date of said sale so held in pledge to secure
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the payment of any sum of money due or owing by

said Ocean Shore Railway Company, the amount

for which said pledged bonds and coupons will be so

received and applied, will be the amount of the obli-

gation which they are so pledged to secure, or, if the

amount of such obligation is, equal to, or in excess

of the distributive share of all bonds, then only to

the amount of such distributive share, and the bonds

so surrendered and applied in payment of such pur-

chase price, shall thereupon be deemed to be paid

only to the extent to which they may be so applied.

(7) And such sale is made subject to the terms and

conditions of that certain order of the United States

Circuit Court, dated the 17th day of September, 1910,

hereinbefore referred to, to which said order intend-

ing bidders or purchasers at said sale are hereby ex-

pressly referred for further particulars.

Dated San Francisco, September 19th, 1910.

[Seal] MERCAJ^'TILE TRUST COMPANY
OF SAN' FRANCISCO,

Trustee.

JOHN D. McKEE,
Vice-President.

O. ELLINGHOUSE,
Secretary. [72]

9. AND IT IS FURTHER ORDERED, AD-

JUDGED AND DECREED that said petition of

said receiver, insofar as the same would interfere

with or prevent the action of Mercantile Trust Com-

pany of San Francisco, in proceeding with the sale
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and disposition of said properties, as trustee, be, and
the same is hereby, denied, and that the cross^-peti-

tion of said Mercantile Trust Company of San Fran-

cisco, subject to the terms and conditions of this

order, be, and the same is hereby granted.

Dated San Francisco, Cal., September 17, 1910.

WM. C. VAN FLEET,
Judge. [73]

Exhibit "E" [to Agreed Statement^Opinion on

Exceptions to Master's Report].

In the District Court of the United States, Northern

District of California, Second Division.

No. 15,008.

BALDWIN LOCOMOTIVE WORKS, a Corpora-

tion,

Plaintiff,

vs.

OCEAN SHORE RAILWAY COMPANY, a Corpo-
ration,

Defendant.

The COURT (Orally)

:

I have asked counsel in the case of Baldwin Loco-
motive Works vs. Ocean Shore Railway to be here
this morning that I might announce my conclusions

based upon the exceptions to the Master's report
filed in that case. The case has been under advise-

ment for some time; it comprises an exceedingly

voluminous record, a vast amount of brief matter
and in fact a great deal of important subject matter
for consideration.

I have been devoting for several weeks all the
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spare time that I could give to a consideration of the

large number of claims involved in the exceptions,

and having reached conclusions satisfactory to my-

self, I have, in view of the obvious desirability of an

early decision determined to announce my conclu-

sions without awaiting the opportunity to submit

them in writing. I am the more led to do this be-

cause of the fact that I find myself entirely in har-

mony and accord with the report of the Master with

a single exception; in fact, I cannot [74] speak

too highly of the character of the Master's work in

this case. The controversy, as I have intimated, and

as is known to all those concerned, was an exceed-

ingly important one, and involved a large number of

claims sought to be given preference over the mort-

gage debt by reason of asserted equities, and in-

volved an immense amount of work so far as the

Master's office was concerned. I cannot readily con-

ceive that the case could have been handled in a more

intelligent and thorough way than it has been by the

Master as exhibited in his report. He has not only

filed a report covering in detail all the subjects sub-

mitted to him, but he has accompanied it by a very

exhaustive opinion wherein he has considered and

analyzed all the leading cases bearing upon the one

question which has given occasion in my mind for a

difference as to my conclusion from that reached by

him.

I do not purpose to specify or discuss any of the

claims involved but the single class to which I shall

hereafter direct your attention, for the reason, as I

say, that I am in all other respects entirely satisfied
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with the conclusions reported by the Master; and

therefore because a claim is not specially mentioned

by me, counsel will not indulge the idea that it has

not received thorough consideration at my hands.

I have not confined myself to the argument made

before me. I have gone through the report of the

Master, his opinion, and likewise all the leading

briefs that were filed before him, and as a result it

has left in my mind nothing calling for conament be-

yond what is to be found in the Master's report.

He takes up and considers thoroughly and in detail,

in all their bearings, the various questions that were

referred to him, and with his conclusions I am, as

stated, wholly satisfied with [75] the single excep-

tion that I am about to mention. That is the ques-

tion—which it appears was made the leading one

before the Master—as to the proper theory upon

which priorities claimed by laborers during the six

months period prior to the appointment of the Re-

ceiver, and claimants for necessary materials for

keeping the road a going concern during that period,

are to be allo^^ed.

The Master has reached a conclusion, briefly

stated, that the question of priorities for such claims

depends entirely upon the question of diversion,

that is, diversion of the current income fund; and he

has held that neither laborers' claims nor the claims

of materialmen can be allowed preference over the

rights of the bondholders except in an instance

where it appears that there has been such diversion

used for the benefit of the mortgagees in some way

that has resulted to their substantial benefit; in
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other words, that if the current income which is to

be looked to and treated as a trust fund for the pay-

ment of current expenses, has been diverted to the

payment of interest on the mortgage debt, or for

oth^r purpose which has gone to the benefit of the

corpus and resulting in a substantial betterment of

the property, then the claims of laborers and mate-

rialmen may be given priority to the extent of such

diversion; but not otherwise.

I am inclined to think, from a consideration of the

cases which the Master has so ably analyzed bearing

upon that subject, that perhaps from a strictly log-

ical point of view, based upon the course of reason-

ing there followed, there is strong support for his

conclusions. But unfortunately for that view the

courts have not given it practical application
; [76]

they have in fact in every instance thus far occur-

ring, where the question has come up, allowed for

one reason or another priority to laborers' claims

that had been incurred for the essential purpose of

keeping the road in operation; and it appears that in

this circuit that principle has in several cases been

distinctly announced and affirmed by the Circuit

Court of Appeals. That Court has held that in such

instances the requirement of keeping the road a go-

ing concern is one which is paramount to the con-

sideration whether or not there has been a diver-

sion; evidently proceeding upon the theory that in

the maintenance of this character of property it is

so absolutely essential as lending it value to keep it

in operation that they will allow as a preference

claims which grow out of the work of laborers and
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that class of materials which in their essential na-

ture i^o to maintain the operation of the road, such

as fuel-oil, coal, lubricating oils, and water for steam

and other essential purposes, notwithstanding it ap-

pear that there is in the particular instance no diver-

sion of the current fund shown.

Now, the Master, giving due consideration from

his point of view to this class of cases has neverthe-

less reached a conclusion that the principles there

followed are necessarily overruled in the most re-

cent case from the Supreme Court of Gregg vs. Met-

ropolitan Trust Company, in the 197 U. S., an opin-

ion written by Mr. Justice Holmes. I have given

that case very careful consideration, and while the

reasoning of the Court is such as to lend considera-

ble weight to the views of the Master as deduced

therefrom, I am nevertheless not satisfied that the

case so clearly contravenes the doctrine [77] that

has been established in this Circuit that I would be

at liberty to assume that it necessarily overrules it.

Of course it is well established that this Court is

bound to follow the principles enunciated by the Cir-

cuit Court of Appeals of its circuit unless it is en-

abled to see clearly that those principles have been

unquestionably overturned by later decisions of the

highest tribunal. While Judge Holmes in Gregg vs.

Metropolitan Trust Company bases his conclusion

upon considerations which, as I say, may be regarded

as lending strong color to the views of the Master,

he nevertheless makes use of references to previous

decisions allowing laborers' claims, in a manner to

indicate that he apparently regards the latter as not
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being fully within the principles he is there apply-

ing. I am unable, therefore, to reach the conclu-

sion that the rule established in this Circuit has been

distinctly overturned by that decision, and that be-

ing so I am forced to the conclusion that the result

reached by the Master must be overruled in that one

particular.

The Master went into a very thorough investiga-

tion as to the amount of diversion in this case and

reached a conclusion that it was less in amount than

the simi of all the claims falling within the class en-

titled to preference, and concluded accordingly that

the latter could only be allowed for a pro rata which

would bring them within the amount of diversion

shown. My conclusion is that they must be paid in

full without reference to the amount of diversion;

and that they must be held to be a lien upon the pro-

ceeds of the property prior to that of the mortgagees.

This will apply of course only as to laborers' claims

accruing within the six months, and such claims for

material furnished during that [78] period as

come within the class that are absolutely essential

to the maintenance of the road as a going concern,

—

the character of which I have heretofore enumer-

ated. The two classes cannot be distinguished in

principle.

In all other respects the exceptions to the Mas-

ter's report will be overruled.

I think from my review of the report that the facts

found by the Master are sufficient upon which to

base a decree in accordance with the conclusion I

have reached without a further reference. That,
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however, is a matter which may be found to be true

or not. The parties may proceed—and I would sug-

gest that it Ui^done in conjunction with the Master

—to draft a proper decree. If it shall be found that

the facts contained in the Master's report are not

sufficient to clearly enable the Court to enter a final

decree without a further reference of the question,

such further reference may be had.

I had hoped to be able when I found that I was

reaching a conclusion upon this question at variance

with the Master, that in deference to his very elab-

orate discussion of it, I should find the opportunity

to put my views in writing; but the situation of my

calendar is such that I have been unable to do so,

and under the circumstances that I have heretofore

indicated, that is, the large number of people who

are interested in this result, I have deemed it better

to announce my conclusion briefly and generally and

thus permit the parties to have an opportunity, if

they shall be so advised, to take the question in-

volved to the Circuit Court of Appeals and have it

determined there.

When a decree is prepared in accordance with the

suggestions made, it may be presented. [79]

[Endorsed]: Filed Dec. 16, 1913. W. B. Haling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [80]



106 Charles C. Moore et al.

In the District Court of the United States for the

Northern District of California, Second Divi-

sion,

No. 15,008.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

vs.

OCEAN SHORiE RAILWAY COMPANY, !

Respondent.

H. D. PILLSBURY et al.,

Intervenors.

Decree Confirming Master^s Report on Debts Accru-

ing Prior to. the Appointment of the Receiver

and During the Receivership.

The United States Circuit Court for the Ninth

Judicial Circuit and the Northern District of Califor-

nia, predecessor of the above-entitled court, by its

six separate orders given and made in the above-

entitled proceeding on July 28, 1910, September 29,

1910, March 13, 1911, March 20, 1911, May 15, 1911,

and Jime 27, 1911, appointed Honorable H. M.

Wright, formerly standing Master in Chancery of

the United States Circuit Court for the Ninth Judi-

cial Circuit and the Northern District of California,

and now standing Master in Chancery of the above-

entitled court, to take i[81] evidence upon, deter-

mine and report to said Court the indebtedness of

said Ocean Shore Railway Company, and whether

general or preferred, and the relative priorities of

the various debts as between the various creditors
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of the Ocean Shore Railway Company and as against

the lien created by the bond issue of said Ocean

Shore Railway Company; and said Master having

filed herein, in pursuance of said orders, a report on

debts accruing prior to the appointment of the Re-

ceiver herein and a report on debts accruing during

said receivership, to the effect substantially as fol-

lows:

(a) The debts entitled to preference over the

bonds were the current and ordinary debts of nor-

mal operation and maintenance, ordinarily and by

reasonable expectation payable out of the current in-

come from such operation, and accruing between

June 1, 1909, and the date of the Receiver's appoint-

ment, December 6, 1909.

(b) Such preference in payment was conditioned

upon and limited in amount by the existence of a

fund composed (1) of current income on hand at the

Receiver's appointment, (2) of net income of the

Receiver's operation, and (3) of the amount of cur-

rent income of operation between June 1, 1909, and

December 6, 1909, which was diverted from the pay-

ment of current and ordinary operating expenses to

other purposes.

(c) That the amount of said preferred claims, set

forth in detail, w^as $48,571.42, and that the same

were payable out of the proceeds of sale, pro rata

only, to the extent of such diversion, viz., $30,000.00,

there being in fact no income on hand at the begin-

ning of the, receivership and no net income during

the receivership. [82]

(d) That the Receiver's debts for keeping the
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railroad a going concern were payable, irrespective

of any such diversion, in advance of the bonds, and

were a prior charge on the proceeds of sale ; and that

the only such debt unpaid, covering the period of

the receivership, was one to the Charles A. Warren

Co. for passenger-car rentals in the sum of $2,487.30.

(e) That claims upon notes issued or ordered is-

sued by the Receiver under the Court's order find-

ing that their execution was necessary to keep the

road running, were likewise preferred claims, irre-

spective of any diversion of current funds; said

claims covering land rentals prior to the receivership

in various amounts to various persons, and aggre-

gating $5,943.78, with interest.

(f) That all other claims were general debts,

without preference over the bonds.

And various claimants having duly filed herein

their exceptions to said reports, and said reports and

said exceptions thereto coming on regularly for

hearing in this court, and the matter having been

duly presented and argued by the parties interested,

was duly submitted to the Court for its considera-

tion and decision; and the Court having duly consid-

ered the same did on the 20th day of January, 1913,

render its decision confirming said reports in all re-

spects as presented and filed, except in so far as the

Master found that said claims aggregating in amount

$48,571.42 were payable pro rata only, to the extent

of said amount of diverted earnings, viz., $30,000.00,

the Court considering that said claims were payable

in full, in preference to the bonds, irrespective of

diversion or the amount thereof, as to which claims
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[83] the exceptions of claimants were sustained;

and that said claims, aj-gregatin^' $48,571.42,

$2,487.30 and $5,943.78 are entitled to priority as

against the purchasers of said Ocean Shore llailway

Company, to wit, C. C. Moore, P. W. Bradley,

Maurice Schweitzer, R. D. Bobbins and A. C. Kains,

to the full amount of their several claims, and that

said claims and each of them, to the extent that they

have been found to be preferential, are proper

charges against said bondholders and purchasers and

against the property of said Ocean Shore Railway

Company, and that said preferred claims and each

of them should constitute a lien upon the property of

said Ocean Shore Railway Company in the hands of

the purchasers, sold in accordance with the order of

sale heretofore made herein; and it appearing that

out of the proceeds of sale, deposited by the purchas-

ers of said railroad, a balance remains in the hands

of the Mercantile Trust Company of San Francisco,

a corporation, and in the hands of the Receiver of

this court, F. S. Stratton, available for payment of

debts herein declared payable;

NOW, THEREFORE, IT IS HEREBY OR-
DERED, ADJUDGED AND DECREED that the

said reports of the said Master be and the same are

hereby confirmed in all respects as presented and

filed, except as to the finding and conclusion therein

contained that certain claims accruing between June

1, 1909, and December 6, 1909, the date of the appoint-

ment of the Receiver, found to be preferential in

character, are entitled to payment only to the extent

to which current earnings of that period have been
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diverted from the payment [84] of current obli-

gations of that period, viz., $30,000.00; as to such

preferential claims, the exceptions of said claimants

are sustained, and said claims must be paid in full

to the extent and in the amount that they are found

to be preferential, irrespective of the question of the

diversion of current funds, and are entitled to prior-

ity as against the bondholders and purchasers of said

Ocean Shore Railway Company, and their successor

or successors or assigns, to the full amount of the

claims. 'Said claims, and each of them, together with

interest at the rate of 7 per cent per annum from

the date of the filing of this decree, are hereby made

a lien upon all properties of said Ocean Shore Rail-

way Company sold by the Trustee under said deed

of trust in pursuance of said order of sale as afore-

said. Said lien hereby imposed constitutes a first

lien on all said properties and takes precedence of all

liens that may have heretofore attached to said prop-

erties or any part thereof, and the claims secured

thereby must be paid in preference to any and all

claims arising under the deed of trust hereinbefore

referred to.

IT IS FURTHER ORDERED, AiDJUDGED
AND DECREED that if any of the claims referred

to in the last paragraph hereof shall not be paid by

the purchasers C. C. Moore, F. W. Bradley, R. D.

Robbins, Maurice Schweitzer and A. C. Kains, or

their successors, within thirty (30) days from the

date of the filing of this decree, the standing master

of this court, upon written request of the solicitor

of any such claimant, shall forthwith cause to be
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sold, in accordance with law in such cases made and

provided, and in accordance with the further order

of this court, if any, all of the properties subject to

said lien, for the purpose of [85] satisfying and

discharging said lien, and the said Master is hereby

vested with all the power and authority necessary to

conduct and consummate said sale, subject to con-

firmation by the Court. Out of the proceeds thereof,

the Master shall pay and discharge

:

1st. The expenses of said sale, including the Mas-

ter's fees and the costs of the proceedings in connec-

tion therewith, to be settled by the Court on confirma-

tion thereof;

2d. All of said preferred claims with accrued

interest and costs;

3d. The residue, if any, to be paid' to said pur-

chasers of the properties of said Ocean S'hore Rail-

way Company, hereinbefore referred to, or their

successor or successors or assigns
;
provided, however,

that in any event, said properties shall not be sold

for less than the sum of One Hundred Thousand Dol-

lars ($100,000), and provided further that said pur-

chasers, or their successor or successors or assigns

may discharge said lien by paying to or depositing

with the Clerk of this Court, for the benefit of the

beneficiaries of said lien, in gold coin of the United

States of America, an amount sufficient to pay in

full aU of the claims secured thereby, together with

interest thereon at the rate of seven per cent per an-

num from the diate of this decree, and costs. If the

sums of money so deposited wdth the Clerk be not

claimed by said beneficiaries within two years from
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the date when this decree becomes final, then said

sums, less Clerk's fees, shall be returned to the per-

sons or corporations making such deposit, their suc-

cessors or assign. No bonds of said Ocean Shore

Railway Company, or its successor or successors or

assigns, may be deposited in lieu of said money, as

the option so to do, given by said order of sale of

September 17th, 1910, has lapsed. [86]

IT IS FURTHER ORDERED, ADJUDOED
AND DECREED that Mercantile Trust Company

of San Francisco, a corporation, or its successor, do

forthwith pay to the following persons, firms or cor-

porations, out of the fund provided therefor by the

order of sale hereinbefore referred to, the amounts

set after their respective names as follows

:

Trustee of the estate of C. O'Connor, deceased,

$1298.39, with simple interest at 7% from April

21, 1910;

Gertrude H. Collins, $3277.42, with simple in-

terest at 7% from January 24, 1910;

Patrick Moloney, $547.65, with simple inter-

est at 7% from May 31, 1910;

Boyce Lumber Co. and E. J. Boyce, $14.51,

with simple interest at 7% from February 7,

1910;

E. J. Boyce, Boyce Lumber Co., and Mary E.

Bates, $29.03, with simple interest at 7% from

February 7, 1910;

E. J. Boyce, $9.68, -svith simple interest at 7%
from February 7, 1910;

Michael Clark, $767.10, without interest.

Provided, further, however, that if said fund is
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not suflQcient tu pay said claims in full, said persons,

firms or corporations shall have a lien upon all prop-

erties of said Ocean Shore Railway Company, sold

by the Trustee under said deed of trust in pursuance

of said order of sale, or of the orders amendatory

thereof, to secure payment to them of any balance

thereon remaining unpaid, said lien to be similar

in all respects to the lien hereinbefore imposed for

the benefit of preferred claimants.

And it is further ordered that Mercantile Trust

Company of San Francisco, after making payment

to the respective parties hereinabove named, and to

Charles A. Warren Company (if, pursuant to this

order, it shall be required to make such pajTnent to

Chas. A. Warren Co.) of the said amounts out of the

funds so remaining in its hands, if sufficient for that

purpose, do further pay to Charles C. Moore, F. W.
Bradley, R. D. Robbins, Maurice Schweitzer and A.

C. Kains, or their successors or assigns, any [87]

balance remaining on deposit with said Mercantile

Trust Company of San Francisco of said fund pro-

vided for by the order of sale hereinbefore referred

to, and this order shall constitute its authority so to

do;

And it is further ordered that, upon said payments

being made as aforesaid, said Mercantile Trust Com-

pany of San Francisco shall stand' acquitted and dis-

charged from all further obligations to administer

said fund, or to act therefor, and from all trusts cre-

ated therein.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED, that the Receiver of said Ocean
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Shore Railway Company do forthwith pay to Charles

A. Warren Company, a corporation, the sum of

$2487.30, without interest, out of any funds in his

hands as such Receiver available for that purpose,

but in the event that he has no such fund, or that such

fund is insufficient to pay said claim in full, then

said Mercantile Trust Company of San Francisco,

a corporation, or its successor, shall forthwith pay

to said Charles A. Warren Company, a corporation,

out of the fund hereinabove referred to, the amount

thereof remaining unpaid by said receiver
;
provided,

however, that if said funds are insufficient to pay

said claim in full, said Charles A. Warren Company

shall have a lien on all of the property of said Ocean

•Shore Railway Company sold as aforesaid, to secure

payment to it of any balance thereon remaining un-

paid, said lien to be similar in all respects to the lien

hereinbefore imposed for the benefit of preferred

claimants.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that the following persons and

firms, as solicitors for various claimants herein, are

entitled to the payment of the sums set opposite their

respective names as costs herein, with interest

thereon from the date of the filing of this decree, at

the rate of 7 per cent per annum ; and the payment of

said sums, together with interest, is hereby secured

by the lien hereinbefore referred to. [88]

Name. Amounts.

Gibson & Woolner $ 6.50

R. P. Ashe 14.40

I. S. Chapman 2.80
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Name. Amounts.

Williamsou & Dibblee 1 . 50

Christie, Walter 5.00

O'Donndl 3.40

L. T. Jacks 7.00

W. B. Bosley & Leo H. Sussmann 10.20

C. A. Strong 3.00

T. E. Vanomen 2.00

F. M. Hultman 6.80

J. P. Langhorne & Richard Bayne 26 . 80

R. S. Norman 4.60

L. T. Hengstler 1.40

Charles J. Heggerty 17 . 60

dishing & Cushing 1 . 60

J. R. Pringle 2.60

W. H. Barrows 15.60

J. C. Campbell 5.00

Wm. C. Knox 10.70

Othello C. Pratt 2.60

Weinmann, Wood & Cunha 4 . 20

W. C. Graves 2.00

S. C. Wright 2.40

C. E. Lindsay 31.75

Neal Power 2.00

William A. Nunlist 3.00

Kennedy & Kirk 7.50

Marshall Nuckolls 8.00

John O. McElroy 69.62

M. R. Carey 107.20

Sullivan & Sullivan and Theo. J. Roche. ... 142.00

Goodfellow, Eells & Orrick 212.20

H. M. Wright (Master) 28.86
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(For costs awarded to W. T. Hume,

S. S. Wright, D. E. Besecker & King,

J. F. Giblin and W. A. Allen and unpaid

to the Master.)

And it further appearing that on the 24th day of

April, 1912, the above-entitled court in the above-

entitled matter duly gave and made its order direct-

ing payment to John F. Forbes of the sum of $850.00

for services rendered for [89] the common benefit

of the claimants hereinafter set forth, payable by

said claimants pro rata, out of any moneys they may
receive herein;

NOW, THEREFORE, IT IS HEREBY OR-

DERED that, out of the fund referred to, there shall

be paid to John F. Forbes the sum of eight hundl'ed

and fifty (860) dollars, with interest thereon at the

rate of 7 per cent per annum from the date of the fil-

ing of this decree, and the said amount shall be de-

ducted pro rata from the amounts due the holders of

preferred claims, as hereinafter set forth.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that this court retain and reserve

full jurisdiction, beyond the term of court at which

this decree is made, and as long as necessary, for the

purpose of enforcing each and every provision of this

decree, and shall not be divested of jurisdiction until

all the matters herein provided for shall have been

completely determined and disposed of, and the

present term is extended until this decree shall be

fully performed.

In the first column of the following tabulation are

the names of the claimants hereinbefore referred to
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as having preferred claims, except those hereinbefore

specifically set forth; in the second cohimn are the

amounts of the said preferred claims; and in the

third column the amounts which they are entitled to

receive, together with interest thereon from the date

of the filing of this decree, at the rate of seven per

cent (7%) per annum, after deducting the pro rata

of $850.00 above referred to. [90]
Amooat of Preferred Amoants to bs

Nun*. Claim. P»id.

Dr. J. C. Spencer $ 157.50 '$ 154.74

E. Moulty 80.11 78.71

F. G. Barclay 59.18 58.14

Charles Butler 159.70 156.90

M. J. Howe 114.41 112.40

P.Long 374.46 367.90

D. J. McGowan 147.52 144.94

M. J. McGuire 393.27 386.38

Jas. Mills 96.36 94.67

Timothy O *Driscoll 110 . 30 108 . 37

Thos J. O'Keefe 148.70 146.09

C. O. Reeves 208.35 204.70

M. R. Twomey 268.97 264.26

Thomas H. Williams 242 . 11 237 . 87

Michael Albrecht 368.87 362.41

John Fitzpatrick 60.87 59.80

Patrick Galvin 258.80 254.27

Thomas E. Hanley 235.75 231.62

J. W. Manning 312.11 306.65

John Hurley 147.41 144.83

B. T. or B. F. CowgiU 84.44J 82.96

Wm. A. Stoll 274.15 269.35

Peter White 290.35 285.24
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Amount of Preferred Amonnts to b«
Name. Claim. Paid.

Mary Kjiights $ 91.41 $ 89.81

Colita Chatard 50.61 49.72

Clara Ferini 26.74 26.24

W. P. Geary 322.69 317.04

John Noriega 173. 92 170. 87

E. L. Smith 76.58 75.24

J. H. Hurlbut 406.87 488.17

W. J. Berger 349.63 343.50

[91]

Charles Colson 49.00 48.14

Dr. Albert B. McKee 22.00 21 . 61

Drs. PhiUips and Phillips .... 124 . 50 122 . 31

Louis Irons 150.15 147.52

Chas. W. Baker 637.50 626.34

Wm. Otterson 202.80 199.25

K O. Whitson 276.26 271.50

H.P.Thomas 96.55 96.82

E. P. Lenox 55.05 54.06

Dr. W. A. Brooks or Brooke .

.

12 . 50 12 . 28

Clara Greene 53.84 52.89

L. C. Greene 186.52 183.50

Francis M. Sellers 299.74 294.49

D. H. or E. H. Danmann 44.00 43.23

A. L. Geggus 212.03 208.32

J. W. Crosby 241.55 237.32

J. M. Gilbert 82.52 81.07

P. P. Chatard 81.28 79.85

H. V. Rippon 94.78 93.12

Carl Sager 75.92 74.59

Metta E. Stross 83.11 81.65

C. N. Compton 149.85 147.22
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Amount of Preferred Amonnti to ba
Kane. CUim. Paid.

Louis Zachcrt $ 59.58 $ 58.53

Gus D. Hurlbut 199.77 196.27

Frank L. Sawyer 168.42 165.47

F. L. Donahoo 210.38 206.70

L. T. Coates 224.12 220.19

H. L. Staples 296.29 291.10

Mrs. J. E. Shilladey 262 . 79 258 . 19

C.E.Bass 2^.41 220.48

J. L. Whissen 167.93 164.99

[»2]

H. L. Goodloe ^64.62 259.99

R. J. Ellis 119.96 117.86

Oliver W. Hall 88.68 87.13

E. G. Gray 115. S4 113.81

S. K. Woodburn 141.90 139.41

Fred L. Sparks 249.29 245.27

0. J. Effenbeck 176. &i 173.74

J. A. Roix 272.18 267.41

W. N. Silsby 116.95 114.90

W. D. Wilcox 5.22 5.13

F. A. Stoekel 222.05 218.16

Wm. A. Roix 322.75 317.10

J. Matthews 295.50 290.33

J. W. Gray 53.73 52.29

F. H. Sage 260.95 256.38

Oscar S. Westberg 1M.30 161.42

R. P. Standley 201.30 197.77'

W. B. Scott 198.02 194.55

H. Horn 184.60 181.37

C. Becker 478.93 470.55

George W. Agnew 54.89 53.93
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Amoimt of Preferred Amonnts to be
Name. Claim. Paid.

D. W. Bale $ 173.84 $170.79

J.W.Carter 14.52 14.27

C. Conto 267.80 263.11

L. Lucas or Lukas 86.24 84.73

F. J. Lyons 243.29 239.03

John J. Dake 318.63 313.05

Henry Rosenblad or Rosenblatt 134.86 132.50

Daniel Keith 138.25 135.83

W. M. Boeken 17.75 17.44

W. M. Boeken 52.50 51.58

[93]

M. H. Lawson 112.55 110.58

John Kennedy 18.26 17.94

Xavier Pasqualine 105.25 103.41

C. E. Twisselman 288.75 283.69

E. B. Shilladey 341.12 335.15

Ered Helin 46.65 45.83

D. R. Parsley 54.55 53.59

S. George 34.48 33.87

M. Moeller 15.00 14.74

E. L. Braswell 577.06 566.96

M. Moeller 10.00 9.82

'' 15.00 14.74
'' '' 12.25 12.03

S. F. Dart 218.58 214.75

A. Poulos 121.26 119.13

John Conto 181.34 178.16

J. Verigaehis 43.52 42.76

Mary J. Hanley 112.00 110.04

E. T. Charlton 718.30 705.73

Charles T. Faucett 195 .92 192 . 48
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Amunnt of Preferred Amounti to be
Nunc. Claim. Paid.

Patrick Cavanaugh $ 169. 12 $166 . 16

C. E. Wilcox 332.05 326.24

Ohris Eeonomou or Conomu.

.

104.19 102.36

Gus Kostiikis 120.09 117.99

F. Legourioiis 40.00 39.30

N. Spiros 51.94 51.03

Mike Popovitz 10.55 10.36

P. Judas 10.55 10.36

C. Pappas 13.10 12.87

John Kenny 79.89 78.49

Chas. E. Croly 107.10 105.22

J. G. James Co 285.10 280.11

[94]

W. H. Frye 69.50 68.28

Wm. C.Knox 118.30 116.23

Chas. H. Wilson 156.75 154.00

C. B. Johnson 174.27 171.22

James Rosar 226.25 222.29

A. E. Siebel or Siegel 161 . 52 158.69

J. Gergusiakis 35.96 35.33

P. Drulis 76.36 75.02

Louis Lait 94.50 92.84

T. E. Vanomen 62.00 60.91

Aug. Johnson 37.95 37.28

C. Pappas 109.95 108.02

Dr. A. S. Keenan 25.00 24.56

P. O'Farrell 29.90 29.37

J. F. Giblin 226.23 222.27

D. E. Besecker 210.75 207.06

Sidney Sprout 157.68 154.92

Smith Emery Co 12.00 11.79
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Amoant of Preferred Amounts to be
Name. Claim. Paid.

Fairbanks Morse & Co $216.62 $237.04'

J. Homer Fritch, Inc 344.37 338.34

W. L. Holman Co 97.15 95.45

Remington Typewriter Co. .

.

47.23 46.40

Acme Limiber Co 313 .82 308 . 32

E. W. Thomas Oil Burner Co. 150.00 147.37

Western Building Material

Co 162.64 159.79

San Francisco Gas and Elec-

tric Co 2955.31 2903.59

Southern Pacific Co 566 .73 556 . 81

Postal Telegraph Cable Co. .

.

178 . 31 175 . 19

Westinghouse Airbrake Co... 361.24 354.92

Westinghouse Traction Brake

Co 617.85 607.03

[95]

Simplex Ry. Appliance Co... 42.00 41.26

F. A. Hihn Co 387.10 380.32

E. L. Smith 20.00 19.65

Australian Hardwood Co 36.75 36.10

California Litho. Co 24.00 23 . 58

A. Carlisle & Co 1010.40 992.71

S. F. Call 914.64 898.63

Dow Pump Eng. Co 150.00 147.37

Eccles & Smith Co 42.05 41 .31

John Finn Metal Works 130.77 128.48

G eneral Electric Co 689 . 25 677 . 19

Gallagher & Motts 90.00 88.42

Great Western Smelting &
Refining Co.. 94.60 92.98

Hohnes Lime Co 26 .80 26 .33
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Amount of Preferred Amoonts to be
Nam*. Claim. Paid.

G. M. Jossclyn & Co $ 323.82 $318.15

L. Kingswcll 155.53 152.81

Peck-Judah Co 10.00 9.82

J. A. Roebling's Sons Co 73.93 72.63

Squire & Byrne 176. 13 173.04

Enterprise Foundi-y Co 129.81 127.54

Pacific States Electric Co 38 .96 38 . 28

White Brothers 292.58 287.46

Pinkerton's Nat'l. Detective

Agency 93.00 91.37

S. K. Mitsuse 2143.29 2105.78

Knox Collection Agency, as-

signee 100.00 98.25

F. 0. Rood, assignee 71.25 70.00

C. P. Mosconi 163.94 161.07

J. Miller (assignee) 202.91 199.36

S. Skliris 53.70 52.76

Dr. W. C. Hopper 63.50 62.39

Wm. A. Doyle 197.14 193.69

Helen W. Lee 276.04 271.23

[96]

E. S. Reinoehl 138.03 135.61

A. S. Lozier 566.55 556.63

A. J. Ault 106.50 104.63

N. Papostolu 11 .05 10.85

F.L. Berry 142.15 139.66

F. J. Bettinger 199.97 196.47

I. W. Fleming 300.69 295.49

J. S. Grow 248.60 244.25

Thomas Hewitt 79.55 78.15

L. Welch 219.66 215.80
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Amount of Preferred Amounls to be
Name. Claim. Paid.

A. Engelson $ 77.57 $ 76.20

Thas. Bay Co 1.50 1.47

Ft. Pitt Spring Mfg. Co 19.74 19.39

Gould Coupler Co 90.00 88.42

Joost Bros 10.15 9.97

Smith Copper Works. 85.99 84.48

Fred Ward & Son 17.63 17.32

Coffin Redington & Co 2.55 2.50

W. P. Fuller & Co '500.07 491.32

Gorham Rubber Co 215.70 211.92

Pacific Hardware & Steel Co. 575.06 565.00

Scbwabacher Frey Stationery

Co 16.00 15.72

Selby Smelting & Lead Co. . . 1.66 1.63

Geo. H. Tay Co 12.12 11.90

A. L. Young Mach. Co 10.00 9.83

Zellerbach Paper Co 38 . 18 37 . 51

Wm. H. Baxter 198.40 194.92

T. M. Daly 350.59 344.49

E. L. or G. L. Duncan 145.45 142.90

H. P. Elliott 152.95 150.27

C. W. Finch 170.52 167.53

[97]

M. E. Hale 81.35 79.92

J. J. Higgins 231.56 227.50

M. S. Kentzell 95.61 93 .93

Owen Larkin 41.75 41.02

G. or J. Priola 67.90 66.71

A. Schilling 25.73 25.28

Ernest De Temple 81.50 80.07

P. Nickolas 88.60 87.05
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Amoant of Preferred Amoantt to be
Name. Claim. Paid.

P. Paiilis $ 137.85 $135.43

J. Paulis 171 . 10 168. 10

J. Kafolas 175.60 172.52

P. Milos 103.60 101.78

P. Kafolas 28.30 27.80

J. Pandaces 28.30 27.80

M. Panos 23.90 23.48

M.Simon 41.03 40.31

A. Kiniafatos 55.70 54.72

N. Paris 144.35 141.82

S. L. Kampschmidt 46.24 45.43

F. F. Roake 44.90 44.11

George G. Smith 134.37 132.02

N. Louto 75.04 73.72

George Doody 153.13 150.45

R. H. Shaves 76.00 74.67

J. Markis 17.80 17.49

G. or J. Metzger 66.65 65.48

F. J. Reedy 135.13 132.76

L. & M. Alexander & Co 3 .00 2.94

Santa Cruz Water Works .... 3 . 00 2 . 94

Spring Valley Water Co 1174.96 1154.40

F.L.Browne 249.90 245.52

Jas. Casper 128.38 126.13

H. H. McEwen 334.75 328.89

[98]

Charles Jarvis ' 126.39 124.18

H.H.Jordan 290.35 285.27

J. L. Cunningham 430.40 422 .87

J. O. Frain 395.34 388.42

F. W. Cassidy 253.17 248.74
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Amount of Preferred Amounts to be
Name. Claim. Paid.

S. J. Murphy 103.26 101.45

Peter Johnson 216.90 213 . 10

J. H. McMurphy 308.04 S02.65

Dated: July 18th, 1913.

WM. €. VAN FLEET,

Judge.

Approved as to form:

H. M. WEIGHT,
Master.

[Endorsed] : Filed and entered July 18, 1913. W.
B. Maling, Clerk. By J. A. Schaertzer, Deputy

Clerk. [99]

In the District Court of the United States, for the

Northern District of California, Second Divi-

sion.

IN EQUITY—No. 15,008.

BALDWIN LOCOMOTIVE WOEKS,
Complainant,

vs.

OCEAN SHOEE EAILWAY COMPANY,
Eespondent.

CHAELES 0. MOOEjE, F. W. BEADLEY, MAU-
EICE SCHWEITZEE, E. D. EOBBINS,
WALTEE S. MAETIN et al.,

Intervenors.

Summons and Severance [as to A. C. Kains].

To A. C. Kains:

YOU AEE HEEEBY INVITED to join with the

undersigned to prosecute an appeal in the above-
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entitled cause from the United States District Court,

Northern District of California, to the United States

Circuit Court of Appeals, in and for the Ninth Ju-

dicial Circuit, to reverse the judgment and decree

in the above-entitled cause given, made and rendered

against you and the undersigned, on the 18th day of

July, 1913, wherein and whereby it was ordered and

decreed that the report of H. M. Wright, Standing

Master in Chancery^of the above-entitled court, on

certain debts accruing prior to the appointment of

a receiver herein, and on debts accruing during said

receivership, be confirmed in all respects as pre-

sented and filed; except in certain particulars as

will appear from said decree; or you will be deemed
to have acquiesced in the said judgment and decree,

and the undersigned [100] shall prosecute said

appeal without joining you as a party.

CHAELES C. MOORE,
F. W. BRADLEY,
MAURICE SCHWEITZER,
R. D. ROBBINS,
WALTER S. MARTIN,
E. J. McCUTCHEN,
A. C. GREENE,

By McCUTCHEN, OLNEY & WILLARD,
Their Attorneys.

Due service and receipt of a copy of the above and

foregoing is hereby admitted, this 11th day of Au-

gust, 1913.

OLIVER B. WYMAN,
Solicitor for A. C. Kains.
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[Endorsed]: Filed Aug. 15, 1913. W. B. Maling,
Clerk. By J. A. Schaertzer, Deputy Clerk. [101]

In the District Court of the United States, for the

Northern District of California, Second Divi-

sion.

IN EQUITY—No. 15,008.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

YS.

OCEAN SHORE RAILWAY COMPANY,
Respondent..

CHARLES C. MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-
BINS, WALTER S. MARTIN et al.,

Intervenors.

Refusal [of A. C. Kains] to Join in Appeal.

Now comes A. C. Kains, and refuses to join with

Charles C. Moore, F. W. Bradley, Maurice

Schweitzer, R. D. Robbins, and Walter S. Martin in

prosecuting an appeal from the United States Dis-

trict Court, for the Northern District of California,

to the United States Circuit Court of Appeals, in and.

for the Ninth Judicial Circuit, as invited in a Sum-

mons and Severance heretofore and to-wit, on the

11th day of August, 1913, served on me, to reverse

the judgment and decree in the above-entitled cause,

given, made and rendered against the said Charles

C. Moore, F. W. Bradley, Maurice Schweitzer, R. D.



V8. F. L. DonaJioo et al. 129

Robbins, Walter S. Martin and myself, on the 18tli

day of Julv, 1913.

A. 0. KAINS,

By OLIVER B. WYMAN,
His Solicitor. [102]

Due service and receipt of a copy is hereby ad-

mitted, this nth day of August, 1913.

McCUTCHEN, OLNEY & WILLARD,
Attorneys for Charles C. Moore et al.

[Endorsed] : Filed Aug. 15, 1913. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [103]

In the District Court of the United States, for the

Northern District of California, Second Divi-

sion.

No. 15,008.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

vs.

OCEAN SHORE RAILWAY COMPANY,
Respondent.

CHARLES C. MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-
BINS, WALTER S. MARTIN et al.,

Intervenors.

Petition for Appeal.

Charles C. Moore, F. W. Bradley, Maurice

Schweitzer, R. D. Robbins and Walter S. Martin, in-

tervenors in the above-entitled action, conceiving

themselves, and each of them conceiving himself, ag-

grieved by the decree and order made and entered in
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the above-entitled cause in isaid court on tlie 18th day

of July, 1913, wherein and whereby it was ordered

and decreed that the reports of H. M. Wright,

Standing Master in Chancery of the above-entitled

court, on certain debts accruing prior to the appoint-

ment of the receiver herein', and on debts accruing

during said receivership, be confirmed in all respects

as presented and filed, except as to the finding and

conclusion therein contained that certain claims ac-

cruing between June 1, 1909, and December 6, 1909,

the date of the appointment of the receiver, found to

be preferential in character, are entitled to payment

only to the extent to which current earnings of that

period were diverted to the payment [104] of the

current obligations of that period, viz., thirty thou-

sand dollars, as to such preferential claims, the ex-

ceptions of said claimants being sustained by the

Court; and considering themselves, and each of them

considering himself, aggrieved by the said decree

wherein and whereby it was ordered and decreed

that said claims must be paid in full to the extent and

in the amount that they are found to be preferential,

irrespective of the questions of the diversion of cur-

rent funds, and that said claims are entitled to prior-

ity as against the bondholders and purchasers of

said Ocean Shore Kailway Company and their suc-

cessor or successors or assigns to the full amount of

the said claims, and that said claims, and each of

them, should be made a lien upon all properties of

said Ocean Shore Railway Company sold by the

Trustee under said deed of trust, and that the said

properties should be sold for the purpose of satisfy-
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ing and discharging said lien, and having, on August
11, 1913, by a siunmons and severance on file in this
court, invited and requested A. C. Kains to prosecute
an appeal from siiid order and decree, and the said A.
C. Kains on tlie s<ime day having declined and re-
fused, by a refusal likewise on file herein, to prose-
cute such an appeal,—do, and each of them does,
api>eal from said decree and order to the United
States arcuit Court of Appeals, and they do, and
each of them does, pray that this, their petition for
said appeal, and for leave to prosecute said appeal
as to their o^^m ijiterest severed from all interests of
said A. C. Kains, may be allowed, and that a tran-
script of the record and proceedings and papers
upon which said final decree, order and judgment
was made, duly authenticated, may be sent to said
United States Circuit Court of Appeals for the
Ninth Circuit; and now, at the time of the filing of
this petition for appeal, the said appellants file an
assignment of errors, setting up separately and par-
ticularly each error asserted [105] and intended
to be urged in the United States Circuit Court of
Appeals for the Ninth Circuit.

Your petitioners further pray that an order be
made fixing the amount of a supersedeas bond which
these appellants shall give and furnish upon said ap-
peal.

^
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And your petitioners will ever pray.

EDWD. J. McCUTCHEN,
A. CRAWEOED GREENE,
McCUTCHEN, OLNEY & WILLARD and

GAVIN McNAB,
Solicitors for Charles C. Moore.

F. W. BRADLEY,
MAURICE SCHWEITZER,
R. D. ROBBINS and

WALTER S. MARTIN,
Intervenors.

[Endorsed] : Filed Aug. 15, 1913. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [106]

In the District Court of the United States, for the

Northern District of California, Second Divi-

sion.

No. 15,008.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

vs.

OCEAN SHORE RAILWAY COMPANY,
Respondent.

CHARLES C. MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-
BINS, WALTER S. MARTIN et al.,

Intervenors.

Assignment of Errors.

Now comes Charles C. Moore, F. W. Bradley,

Maurice Schweitzer, R. D. Robbins and Walter S.
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Mai-tin, Intorvenors in the above-entitled action, by

their undersigned solicitors, and say that in the rec-

ord, proceedings and decree entered in this c^use on

the 18th day of July, 1913, there is a manifest error,

and that the said interveners have been denied their

just rights by the decree entered by said District

Court, and the said interveners hereby assign and

set out separately and particularly the following

errors, viz.

:

I.

The Court erred in refusing to enter a decree that

no one of the preferred claimants named in the de-

cree entered by said Court on the 18th day of July,

1913, was entitled to the payment of his claim, or any

part thereof, and that no one of said claimants was

entitled to or had a lien upon the properties of Ocean

Shore Railway Company sold by Mercantile Trust

Company on January 17, 1911, prior to, or ahead of,

[107] or superior to that of Mercantile Trust Com-

pany of San Francisco, and its successors in interest.

II.

The Court erred in entering its order and decree

confirming the findings and report of H. M. Wright,

Standing Master in Chancery of said court, in all re-

spects as presented and filed, except as to the finding

and conclusion therein contained that certain claims

accruing between June 1, 1909, and December 6, 1909,

found by the said Master to be preferential in char-

acter, are entitled to pa}Tnent only to the extent to

which current earnings of Ocean Shore Railway

Company of that period were diverted from the pay-

ment of current obligations of said Ocean Shore
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Railway Company of that period, and sustaining the

objection of certain claimants as to said findings.

III.

The Court erred in entering its order and decree

sustaining the objections of certain claimants as to

the finding and conclusion of the said Master that

certain claims accruing between June 1, 1909, and

December 6, 1909, found by the said Master to be

preferential in character are entitled to payment

only to the extent to which current earnings of that

period were diverted from the payment of current

obligations of that period; and in ordering and de-

creeing that such claims must be paid in full, irre-

spective of the diversion of current funds by Ocean

Shore Railway Company, and are entitled to priority

as against the bondholders and purchasers of Ocean

•Shore Railway Company to the full extent of the

claims, irrespective of the diversions by said Ocean

Shore Railway Company of current operating in-

come, and making such claims, and each of them, a

first lien upon all properties of Ocean [108]

Shore Railway Company sold by Mercantile Trust

Company of San Francisco on January 17, 1911, and
ordering that said claims must be paid in full in pre-

ference to all claims arising under said deed of trust.

rv.

The Court erred in entering its decree that the

preferred claimants named in said decree, or any of

them, are entitled to priority of payment as against

the bondholders or purchasers, or the successor or

successors in interest of either of them.
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V.

The Court erred in entering its decree that the

preferred claimants named in said decree, or any of

them, are entitled to priority of payment as against

the bondholders or purchasers, or the successor or

successors in interest of either of them, to the full

extent of the claims of said claimants.

VI.

The Court erred in entering its decree that the

claims of claimants named in said decree must be

paid in full, irrespective of tlie cun-ent income on

hand when the receiver in the above-entitled action

was appointed, and of the net income derived by said

receiver from the operation of the said properties,

and of the amount of current income of operation of

Ocean Shore Railway Company between June 1,

1909, and December 6, 1909, which was diverted from

the pajTnent of current and ordinary operating ex-

penses of Ocean Shore Railway Company to other

purposes, and of the amount of current income of

operation of Ocean Shore Railway Company between

June 1, 1909, and December 6, 1909, which was de-

voted to the payment [109] of current and ordi-

nary operation expenses.

VII.

The Coui-t erred in making its order and decree

that claims accruing between June 1, 1909, and De-

cember 6, 1909, in the sum of forty-eight thousand,

five hundred seventy-one and 42/100 (48,571.42) dol-

lars, were preferential in character and were prior

charges against the property of Ocean Shore Rail-

way Company sold by Mercantile Trust Company
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of San Francisco on January 17, 1911, and that said

claims constituted a first and prior lien upon said

properties, when the Court, nevertheless, in making

its said order, found and determined that there was

no net income of Ocean Shore Railway Company on

hand at the beginning of the receivership and no net

income derived by the receiver during the receiver-

ship, and that the amount of current income of

operation of said Ocean Shore Railway Company be-

tween June 1, 1909, and December 6, 1909, which was

diverted from the payment of current and ordinary

operating expenses of said Ocean Shore Railway

Company to other purposes was not more than thirty

thousand (30,000) dollars.

VIII.

The Court erred in making its order and decree

that the claimants named in said decree were entitled

to priority of payment and a first lien upon the prop-

erties of Ocean Shore Railway Company to secure

said payment, although the receiver in the above-en-

titled action was appointed at the instance of parties

other than Mercantile Trust Company of San Fran-

cisco, or its successors in interest.

IX.

The Court erred in sustaining the fourth exception

of E. T. Charlton et al. to the conclusion of law of

the Master, which said exception was as follows:

[110]

**That the Court erred in finding that claims,

if otherwise preferential in character, could only

be allowed to the extent of said sum of thirty

thousand (30,000) dollars."



V8. F. L. Douahoo ct aJ. 137

X.

The Court erred iu sustaining the fifth exception

of E. T. Oiarlton et al., to the conclusion of law of

the Master, which said exception was as follows:

"That error was committed in holding that

the ultimate aggregate of allowances to unse-

cured claimants should be limited by the amount

of diversion of income to the benefit of the bond-

of priority."

XL
The Court erred in sustaining the sixth exception

of E. T. Charlton et al., to the conclusion of law of

the Master, which said exception w^as as follows;

"That error was committed in holding that

proof of diversion is necessary to the allow^ance

of priority.

XII.

The Court erred in sustaining the seventh excep-

tion of E. T. Charlton et al., to the conclusion of law

of the Master, which said exception was as follows:

"That error was committed in holding that

claims necessary to the business of the railroad

should not be allowed priority except upon proof

of diversion."

XIII.

The Court erred in sustaining the eighth exception

[111] of E. T. Charlton et al, to the conclusion of

law of the Master, which said exception was as fol-

lows:

"That error was conomitted in holding that

labor claims necessary to the business of the
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railroad should not be allowed priority except

upon proof of diversion."

XIV.
The Court erred in sustaining the ninth exception

of E. T. Charlton et al., to the conclusion of law of

the Master, which said exception was as follows

:

''That error was committed in holding that

claims for supplies necessary to the business of

the railroad should not be allowed priority ex-

cept on proof of diversion."

XV.
The Court erred in sustaining the tenth exception

of E. T. Charlton et al., to the conclusion of law of

the Master, which said exception was as follows:

"That error was committed in holding that

operating claims which accrued within the six

months' period could only be allowed as a prefer-

ential indebtedness to the extent of the diversion

shown. '

'

XVI.

The Court erred in not sustaining the exceptions,

and each of them, filed by interveners, Charles C.

Moore, F. W. Bradley, Maurice Schweitzer, R. D.

Robbins and Walter S. Martin, .to the findings and

report of H. M. Wright, Master in Chancery of said

Court. [112]

XVII.

The Court erred in not sustaining the fourth ex-

ception of said intervenors to the conclusion of law

of the Master, which said exception was as follows

:

"For that the Master has found (p. 26) that

the principle, that a trustee must do equity in
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order to get equity, has no n-ecessary application

in order to warrant the imposition of a lien on

the corpus of tlie property or the proceeds of

sale to the extent representing a diversion of in-

come, prior to the appointment of a receiver

;

WHEREAS, the said Master should have found

that the said principle is applied in all cases

where priorities are claimed on account of ser-

vices or materials furnished before the receiver

is appointed ; and that, unless a trustee asks the

aid of a court of equity, he is not forced to do

equity ; and that, unless he petitions for a fore-

closure and the appointment of a receiver, no

prior liens can be allowed on account of ma-

terials supplied or labor furnished before the

time at w^hich the receiver is appointed."

XVIII.

The Court erred in not sustaining the seventh ex-

ception of said intervenors to the conclusion of law

of the Master, w^hich said exception was as follows:

**For that the said Master has found that the

trustee did here seek the aid of a court of equity,

WHEREAS, the Master should have found that

the trustee did not seek the aid of a court of

equity, [113] did not bring the action of fore-

closure, did not secure the appointment of a re-

ceiver, or any other relief not its, as of right."

XIX.
The Court erred in not sustaining the eighth ex-

ception of said intervenors to the conclusion of law

of the Master, which said exception was as follows

:

**For that the said Master has found (p. 27)
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that the filing of a cross-petition by the trustee

and the granting thereof by the Court, the sale

in pursuance of said petition, and the confirma-

tion of said sale, constituted a coming into a

court of equity sufficient to warrant the applica-

tion of the equitable principle that he who seeks

equity must do equity; WHEREAS, the Master

should have found that the filing of said cross-

petition by the trustee and the granting thereof

by the Court, and the sale in pursuance of said

petition, and confirmation of said sale, was not a

sufficient * coming in' to a court of equity to make

applicable the principle that he who seeks equity

must do equity."

XX.
The Court erred in entering its said decree that

claims of said claimants named in said decree must

be paid in full, irrespective of the question of diver-

sion of current funds, and are entitled to priority

against the bondholders and purchasers of said

Ocean Shore Railway Company and their successors

and assigns, to the full amount of the claims, and

that said claims should be made [114] a first and

prior lien upon all said properties, because said de-

cree takes from intervenors their property for a

public use ^^ithout just, or any, compensation, con-

trary to the provisions of the Constitution of the

United States.

XXI.

The Court erred in entering its said decree that

claims of said claimants named in said decree must

be paid in full, irrespective of the question of diver-
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sion of niiTciit funds, and arc entitled to priority

against the bondholdei-s and j)urchas<'rs of said Ocean
Shore Railway Company, and their successors and
assigns, to the full amount of the claims, and that

said claims should be mad-e a first and prior lien upon
all said properties, because in and by said decree

intervenors will be deprived of their property with-

out due process of law, contrary to the provisions

of the Constitution of the United States.

XXII.
The Court erred in entering its said decree that

claims of said claimants named in said decree must
be paid in full, irrespective of the question of diver-

sion of current funds, and are entitled to priority

against the bondholders and purchasers of said Ocean

Shore Railway Company and their successors and
assigns, to the full amount of the claims, and that

said claims should be made a first and prior lien upon
all said properties because in and by said decree the

obligation of the trust deed executed by Ocean Shor§

Railway Company and Mercantile Trust Company
of San Francisco on November 1, 1905, is impaired,

contrary to the provisions of the Constitution of the

United States. [115]

WHEREFORE, the said Intervenors, Charles C.

Moore, F. W. Bradley, Maurice Schweitzer, R. D.

Robbins and Walter S. Martin, pray that the said

decree may be reversed and that the said Circuit

Court of Appeals may enter a decree in favor of the

said intervenors ordering and decreeing that the

rights of all claimants named in said decree entered

by said District Court of the United States on the
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18th day of July, 1913, are, and that each of them is,

subsequent and subordinate to the rights of these

intervenors, and that these intervenors have a lien

upon the properties of Ocean Shore Railway Com-

pany purchased by them at said sale on January 17,

1911, prior and superior to the lien of any of said

claimants named in said decree.

EDW^D J. McCUTCHEN,
A. CRAWFORD GREENE,
McCUTOHEN, OLNEY & WILLARD and

GAVIN McNAB,
Solicitors for S'aid Intervenors, Charles C. Moore,

F. W. Bradley, Maurice Schweitzer, R. D. Rob-

bins, and Walter S. Martin.

[Endorsed] : Filed Aug. 15, 1913. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [116]

In the District Court of the United States, for the

Northern District of California, Second Divi-

sion.

No. 15,008.

BALDWIN LOCOMOTIVE WORK'S,
Complainant,

vs.

OCEAN SHORE RAILWAY COMPANY,
Respondent.

CHARLES C. MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-
BINS, WALTER S. MARTIN et al.,

Intervenors.
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Order Permitting an Appeal and Fixing Amount of

Supersedeas and Appeal Bond.

WHEREAS, in the District Court of the United

States, Ninth Circuit, Northern District of Cali-

fornia, on the 18th day of July, 1913, a decree was

made and entered in the above-entitled cause con-

firming the repoi-ts of H. M. Wright, Standing Mas-

ter in Chancery of the above-entitled court, on debts

accruing prior to the appointment of the receiver in

said cause, and on debts accruing during said re-

ceivership, except as to the finding and conclusion

therein contained that certain claims accruing be-

tween June 1, 1909, and December 6, 1909, the date

of the appointment of the receiver herein, found to

be preferential in character, are entitled to pajTnent

only to the extent to which current earnings of that

period were diverted to the payment of the current

obligations of that period, viz., thirty thousand dol-

lars, the said court, as to such preferential claims,

sustaining the [117] exceptions of said claimants,

and ordering that said claims must be paid in full to

the extent and in the amount that they are found to

be preferential, irrespective of the question of the

diversion of current funds, and that they are entitled

to priority as against the bondholders and pur-

chasers of said Ocean Shore Eailway Company and

their successor or successors or assigns to the full

amount of their claims ; and making said claims, and

each of them, a lien upon all properties of said

Ocean Shore Railway Company sold by the Trustee

under said deed of trust, and directing that the said
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properties be sold for the purpose of satisfying and

discharging said lien ; and,

WiHEREAS, Charles C. Moore, F. W. Bradley,

Maurice Schweitzer, R. D. Robbins and Walter S.

Martin, intervenors in the above-entitled action,

have, on this 15th day of August, 1913, filed their

petition for the allowance of an appeal from said

decree (severed from all interest of A. C. Kains, a

party to said action), to the United States Circuit

Court of Appeals, Ninth Circuit, together with an

assignment of errors, in and by which said petition

they have prayed that an order be made fixing the

amount of the supersedeas bond which they shall

give and furnish on said appeal

:

NOW, THEREFORE, in consideration of the

premises, and good cause appearing therefor, it is

ordered that said appeal be, and the same is hereby,

permitted and allowed, and that said appeal may be

prosecuted by said intervenors as to their own in-

terest and severed from all interest of the said A. C.

Kains.

IT IS FURTHER ORDERED that the said

Charles C. Moore, F. W. Bradley, Maurice Schweit-

zer, R. D. Robbins and Walter [118] S. Martin,

intervenors herein, shall file their undertaking and

supersedeas bond in form and substance conditioned,

and with sureties, in accordance with the provisions

of the law and the rules and practice of this court,

in the said United States District Court in the sum

of fifteen thousand (15,000) dollars, which said bond

and sureties thereon shall be approved before filing,
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and said amount is hereby fixed as the amount of said

bond.

Said bond to be approved by a Judge of this court.

W'M. C. VAN FLEET,

United States District Judge.

[Endorsed] : Filed Aug. 15, 1913. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [119]

l7i the District Court of the United States, for tlie

Northern District of California, Second Divi-

sion.

No. 15,008.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

vs.

OCEAN SHORE RAILWAY COMPANY,
Respondent.

CHARLES C. MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-

BINS, WALTER S. MARTIN et al.,

Intervenors.

Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS

:

That the undersigned, the American 'Surety Com-

pany of New York, a corporation duly organized and

existing under and by virtue of the laws of the State

of New York, and duly authorized to transact busi-

ness in the State of California, and fully qualified

before the Department of Justice to execute bonds

and undertakings in any and all Federal courts of
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the United States of America, is held and firmly

bound unto all those preferred claimants, and the

solicitors for said claimants, named in a certain order

and decree of the above-entitled court, made and en-

tered on the eighteenth day of July, 1913, in the full

and just sum of fifteen thousand (15,000) dollars,

to be paid to the said preferred claimants, and their

solicitors, their successors and assigns, to which pay-

ment, well and truly to be made, we bind ourselves

and our successors by these presents.

SEALED with our seals, and dated this 16th day

of August, A. D. 1913. [120]

WHEREAS, lately at a session of the District

Court of the United States, for the Northern Dis^

trict of California, in a suit pending in said court

between Baldwin Locomotive Works, complainant,

and Ocean Shore Railway Company, defendant, and

others, a decree was rendered against Charles C.

Moore, F. W. Bradley, Maurice Schweitzer, R. D.

Robbins and Walter S. Martin, intervenors in the

above-entitled action, and the said intervenors hav-

ing obtained from said court its order allowing them

to appeal to the United States Circuit Court of Ap-

peals, Ninth Circuit, in the aforesaid suit, and a

citation directed to all the preferred claimants

named in said decree, as well as to their solicitors

named in said decree, and to each of them, citing and

admonishing them to appear at the United States

Circuit Court of Appeals, for the Ninth Circuit, to

be holden at San Francisco, in the State of Cali-

fornia, on or before the 15th day of September, 1913;
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NOW, THE CONDITION of the above obligation

ia such that, if the said Cliarles C. Moore, F. W.
Bradley, Maurice Schweitzer, R. D. Robbins and

Walter S. Martin, intervenors herein, shall prosecute

their said appeal to effect, and answer all damages

and costs that may be awarded against them if they

shall fail to make their plea good, then the above ob-

ligation to be void ; else to remain in full force and

effect.

IN WITNESS WHEREOF, the said AMERI-
CAN SURETY COMPANY OF NEW YORK has

hereunto caused its corporate name to be signed and

attested, and its corporate seal to be affixed by its

duly authorized officers, at San Francisco, Cali-

fornia, this 16th day of August, 1913. [121]

AMERICAN SURETY COMPANY OF
NEW YORK.

[S^al] By H. J. DOUGLAS,
Resident Vice-President.

Attest: R. D. WELDON,
Resident Assistant Secretary.

This bond is approved this 16th day of August,

1913.

WM. C. VAN FLEET,
Judge.

[Endorsed] : Filed Aug. 16, 1913. W. B. Maling,

Clerk. By J. A. Schaertzer, Deputy Clerk. [122]
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In the District Court of the United States, for the

Northern District of California, Second Divi-

sion.

No. 15,008.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

vs.

OCEAN SHORE RAILWAY COMPANY,
Respondent.

CHARLES C. MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-
BINS, and WALTER S. MARTIN,

Intervenors.

Order to Transmit Original Exhibit.

WHEREAS, the report of H. M. Wright, Stand-

ing Master in Chancery of the above-entitled court,

on file in the above-entitled action, is of great length

and contains many intricate schedules, the printing

of which ^X)iild be very expensive ; and,

WHEREAS, an appeal from the decree made and

entered herein on the 18th day of July, 1913, has

been permitted to Charles C. Moore, F. W. Bradley,

Maurice Schweitzer, R. D. Robbins and. Walter S.

Martin, intervenors herein

:

NOW, THEREFORE, on motion of the solicitors

for said intervenors, Charles C. Moore, F. W. Brad^

ley, Maurice Schweitzer, R. D. Robbins and Walter

S. Martin, and good cause appearing therefor, it is

ordered that the said report filed herein shall be by

the clerk of this court transmitted to the United
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States Circuit Court of Appeals for the Ninth Circuit,

for the use and insj^eetion of said Court [123] on

said appeal, and that the same need not be copied in

the trans(^ript of record upK)n appeal of this case.

Dated : San Francisco, California, Dec. 15th, 1913.

WM. C. VAN FLEET,
Judge.

[Endorsed] : Filed Dec. 16, 1913. W. B. MaUng,

Clerk. By J. A. Schaertzer, Deputy Clerk. [124]

In the District Court of the United States, for the

Northern District of California, Second Divi-

sion.

No. 15,008.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

vs.

OCEAN SHORE RAILWAY COMPANY,
Respondent.

CHARLES C. MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-
BINS, and WALTER S. MARTIN et al.,

Intervenors.

Praecipe [for Transcript of Record].

The clerk of the above-entitled court will please,

prepare a transcript of the record for the Appellate

Court in the above-entitled cause, and is directed to

insert therein the following

:

(1) The agreed statement heretofore filed in the

above-entitled cause on December , A. D. 1913.
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(2) The final decree made and entered on July

16, 1913.

(3) All papers filed by intervenors, Charles C.

Moore, F. W. Bradley, Maurice Schweitzer, R. D.

Robbins and Walter S. Martin in the prosecution of

their appeal, including summons and severance, re-

fusal to join, petition for appeal, assignment of

errors, order permitting appeal, and citation on ap-

peal, the appeal bond and the approval of the same.

E. J. McCUTCHEN, GAVIN McNAB,
A. C. GREENE,

Solicitors for Interv^enors Charles C. Moore et al.

McCUTCHEN, OLNEY & WILLARD,
Of Counsel.

[Endorsed] : Filed Dec. 16, 1913. W. B. Maling,

Clerk. By J. A. S^jhaertzer, Deputy Clerk. [125]

[Certificate of Clerk U. S. District Court to

Transcript of Record.]

In the District Court of the United States, for the

Northern District of California, Second Divi-

sion.

No. 15,006.

BALDWIN LOCOMOTIVE WORKS,
Complainant,

vs.

OCEAN SHORE RAILWAY COMPANY,
Defendant.

CHARLES C. MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-
BINS, WALTER S. MARTIN,

Intervenors.
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CLERK'S CERTIFICATE TO RECORD ON
APPEAL.

I, Walter B. Maling, Clerk of the District Court
of the United States in and for the Northern District
of California, do hereby certify the foregoing one
hundred and twenty-five (125) pages, numbered
from 1 to 125, inclusive, to be a full, true and correct
copy of the Agreed Statement on Appeal, together
with exliibits attached thereto; Decree confirming
Master's Repoi^; Summons and Severance; Refus-
ing to Join in Appeal; Petition for Appeal; Assign-
ment of Errors; Order Pei-mitting Appeal and Fix-
ing Amount of Bond; Bond on Appeal; Order to
Transmit Original Exhibits and Praecipe for Rec-
ord, filed in the above-entitled cause, and that the
same constitute the record on appeal to the United
States Circuit Court of Appeals for the Ninth Cir-
cuit.

I further certify that the cost of the foregoing
transcript of record on appeal is $89.30, that said
amount was paid by Messrs. McCutchen, Olney &
Willard, attorneys for C. C. Moore et al., Interven-
ors, and that the original citation issued in said cause
is hereto annexed.

In testimony whereof, I have hereunto set my hand
and affixed the seal of said District Court, this 22d
day of December, A. D. 1913.

[Seal] WALTER B. MALINO,
Clerk of United States District Court, Northern Dis-

trict of California. [126]
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[Citation on Appeal.]

UNITED STATES OF AMERICA,—ss.

The President of the United States, to F. L. Dona-

hoo, L. T. Coates, H. L. Staples, Mrs. J. E.

Shilladey, C. E. Bass, J. L. Whissen, H. L.

Goodloe, R. J. Ellis, Oliver W. Hall, E. G. Gray,

iS. K. Woodburn, Fred L. Sparks, O. J. Effen-

beck, J. A. Roix, Wi. N. Silsby, W. D. Wilcox, F.

A. Stoekel, Wm. A. Roix, J. Matthews, J. W.
Gray, F. H. Sage, Oscar S. Westberg, R. P.

Standley, W. B. Scott, H. Horn, C. Becker,

George W. Agnew, D. W. Bale, J. W. Carter, C.

Conto, L. Lucas (or Lukas), F. J. Lyons, John

J. Dake, Henry Rosenblad (or Rosenblatt),

Daniel Keith, M. H. Lawson, John Kennedy,

Xavier Pasqualine, C. E. Twissehnan, E. B.

Shilladey, Fred Helin, D. R. Parsley, S. George,

M. Moeller, S. F. Dart, A. Poulos, John Conto,

J. Vorigachis, Charles T. Faucett, Patrick Cav-

anaugh, James Rosar, A. E. Siebel (or Siegel),

A. J. Ault, F. J. Bettinger, N. Louto, George

Doody, R. H. Shaves, J. Markis, J. Metzger, F.

J. Reedy, 0. E. Wilcox, E. L. Brasswell, Chris

Economou (or Conomu), Gus Kostakis, F.

Legourious (Legoris), N. Spiros, Mike Popo-

vitz, P. Judas, C. Pappas, J. Gergusiakis, P.

Drulis, C. Pappas, N. Papostolu, P. Nickolas, P.

Paulis, J. Paulis, J. Kafolas, P. Miles, P. Kafo-

las, J. Pandaces, M. Panos, M. Simon, J. G.

James Co., Wm. C. Knox, Chas. H. Wilson, C.

B. Johnson, Louis Lait, T. E. Vanomen, Aug.
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Johnson, Dr. A. S. Keenan, P. O'Farrell, J. F.

Giblin, Fairbanks, Morse & Co., J. Home/

Fi-ik'h, Inc., \V. L. Holman Co., Remington

T\7>e\vriter Co., Acme Lumtber Co., E. W.
Thomas Oil Burner Co., Western Building Ma-

terial Co., San Francisco Gas & Electric Co.,

Southern Pacific Company, Dr. J. C. Spencer,

E. Moulty, John Hurley, Mary Knights, Colita

Chatard, Clara Ferini, W. P. Geary, John Nor-

iega, E. L. Smith, J. H. Hurlbut, W. J. Berger,

Dr. Albert B. McK^e, Drs. Phillips & Phillips,

Dr. W. A. Brooks (or Brooke), Clara Greene,

L. C. Greene, Francis M. Sellers, D. H. (or E.

H.) Danmann, A. L. Geggus, J. W. Crosby, J.

M. Gilbert, P. P. Chatard, H. V. Rippon, Carl

Sager, Metta E. Stross, C. N. Compton, Louis

Zachert, Gus D. Hurlbut, Frank L. Sawyer, W.
M. Boeken, Mary J. Hanley, E. T. Charlton,

Chas. E. Croly, W. N. Frye, Sidney Sprout,

Smith Emery Co., F. A. Hihn Co., Australian

Hardwood Co., California Litho. Co., A. Carlisle

& Co., S. F. Call, Dow Pump Eng. Co. [127]

Eccles & Smith Co., John Finn Metal Wks.,

General Electric Co., Gallagher & Motts, Great

Western Smelting & Refining Co., Holmes Lime
Co., G. M. Josselyn & Co., L. Kingswell, Peck-

Judah Co., J. A. Roebling's Sons Co., Squire &
Byrne, Enterprise Foundry Co., White Broth-

ers, Pinkerton's National Detective Agency, Dr.

W. C. Hopper, Helen W. Lee, E. S. Reinoehl,

Thos. Day Co., Ft. Pitt Spring Mfg. Co., Gould
Coupler Co., Joost Bros., Smith Copper Works,
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Fred Ward & Son, Ernest De Temple, L. & M.

Alexander & Co., Santa Cruz Water Wks., F. G.

Barclay, Charles Butler, M. J. Howe, P. Long,

D. J. McGowan, M. J. McGuire, James Mills,

Timothy O'Driscoll, Thos. J. O'Keefe, C. O.

Eeeves, M. R. Twomey, Thomas H. Williams,

Michael Albrecht, John Fitzpatrick, Patrick

Galvin, Thomas E. Hanley, J. W. Manning,

Wm. A. Stoll, Peter White, Charles Colson,

Louis Irons, Chas. W. Baker, Wm. Otterson, K.

O. Whitson, H. P. Thomas, E. P. Lenox, John

Kenny, Wm. A. Doyle, F. L. Berry, E. L. (or

G. L.) Duncan, I. W. Fleming, J. S. Grow,

Thomas Hewitt, L. Welch, A. Engelson, Wm.
H. Baxter, T. M. Daly, H. P. Elliott, C. W.
Finch, M. E. Hale, J. J. Higgins, M. S. Kentzell,

Owen Larkin, G. (or J.) Priola, A. Shilling, S.

L. Kampschmidt, F. F. Roake, George G. Smith,

F. L. Browne, Jas. Casper, H. H. McEwen,

Charles Jarvis, H. H. Jordan, J. L. Cunning-

ham, J. 0. Frain, F. W. Cassidy, S. J. Murphy,

Peter Johnson, J. H. Murphy, B. T. (or B. F.)

Cowgill, Coffin Redington & Co., W. P. FuUer

& Co., Gorham Rubber Co., Pacific Hardware &
Steel Co., Schwabacher, Frey Sta. Co., Selby

Smelting & Lead Co., Geo. H. Tay Co., A. L.

Young Mach. Co., Zellerbach Paper Co., Postal

Telegraph Cable Co., Westinghouse Airbrake

Co., Westinghouse Traction Brake Co., Simplex

Ry. Appliance Co., S. K. Mitsuse, C. P. Mosconi,

S. Skliris, N. Paris, Patrick Moloney, Trustee

of the Estate of C. O 'Connor, deceased, Michael
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Clark, Oertrudc H. Collins, Boyoo Limiber Co.,

E. J. Boyco, Mary E. Bates, I). E. Beseeker, Pa-

cific, States Elec. Co., Knox Collection Agency,

P. O. RtR)d (Assignee), J. Miller (Assignee), A
S. Lozier, A. Kiniafatos, Spring Valley Water

Co., Gibson & Woolner, R. P. Ashe, I. S. Chap-

man, AVIilliamson & Dibblee, Walter Christie,

O'Donnell, L. T. Jacks, W. B. Bosley and

Leo H. Sussman, C. A. Strong, F. M. Hultman,

J. P. Langhoi-ne & Richard Bayne, R. S. Nor-

man, L. T. Hengstler, Chas. J. Heggerty, Cush-

ing & Cushing, J. R. Pringle, W. H. Barrows, J.

C. Campbell, Wm. A. Nunlist, Othello C. Pratt,

Weinmann, Wood & Cimha, W. C. Graves, S. C.

Wright, C. E. Lindsay, Neal Power, Kennedy &
Kirk, Marshall Nuckolls, John O. McElroy, M.

R. Carey, Sullivan & Sullivan, and Theo. J.

Roche, Goodfellow, Eells & Orrick, H. M.

Wright (Master), F. S. Stratton, as Receiver of

Ocean Shore Railway Company, and Mercantile

TiTist Company of San Francisco, Greeting:

[128]

YOU ARE HEREBY CITED and admonished

to be and appear at a United States Circuit Court

of Appeals, for the Ninth Circuit, to be holden at

the City and County of San Francisco, State of Cali-

fornia, on the 15th day of September, 1913, being

within thirty days from the date hereof, pursuant

to an order allowing an appeal filed in the clerk's

office to the District Court of the United States, for

the Northern District of California, Second Division,

wherein Charles C. Moore, F. W. Bradley, Maurice
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Schweitzer, E. D. Robbins and Walter S. Martin,

interveners in said action, are appellants, and you

are appellees, to show cause, if any there be, w'hy

the decree rendered against the said appellants, as

in' the said order allowing appeal mentioned, should

not be corrected, and why speedy justice should not

be done to the parties in that behalf.

WITNESS, the Honorable WILLIAM C. VAN
FLEET, United States District Judge for the North-

ern District of California, this 16th day of August,

A. D. 1913.

WM. C. VAN FLEET,
United States District Judge. [129]

Due service and receipt of a copy of the foregoing

Citation is hereby admitted' this 18th day of August,

1913.

MAURICE R. CAREY,
Solicitor for F. L. Donahoo et al.,

Solicitor for C. E. Wilcox,

BELLEW & WRIOHT,
Solicitor for E. L. Brassell,

J. o. Mcelroy,
Solicitor for Chris Economou et al.,

W. C. GRAVES,
Solicitor for J. G. James Co.,

WM. C. KNOX,
In pro. per.,

8. S. WRIGHT and

W. H. SCHULTE,
Solicitors for Chas. H. Wilson,

MARSHALL NUCKOLLS,
Solicitor for C. B. Johnson,
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O. C. PRATT,
Solicitor for Louis Lait,

FRANK M. HULTMAN,
Solicitor for August Johnson,

W. W. ALLEN,
Solicitor for Dr. A. S. Keenan,

F. J. KIERCE,
Solicitor for P. O'Farrell. [130]

Due service and receipt of a copy of the foregoing

Citation is hereby admitted this 18th day of August,

1913.

Solicitor for J. F. Giblin,

L. T. JACKS,
Solicitor for J. Homer Fritch, Inc.,

CUSHING & CUSHING,
Solicitors for Remington Typewritter Co.

Rec'd copy of foregoing Sep. 10, '13.

WEBSTER, WEBSTER & BLEWETT and

ALEXANDER & O'DONNELL,
Solicitors for E. W. Thomas Oil Burner Co.

WM. B. BOSLEY and

LEO. H. SUSMAN,
Solicitors for San Francisco Gas and Electric Co.,

GOODFELLOW, EELLS & ORRICK,
Solicitors for Dr. J. C. Spencer et al.,

WEINMANN, WOOD & CUNHA,
.Solicitors for B. T. Cowgill,

RICHD. BAYNE,
Solicitor for Postal Tel. Cable Company et al.,

CHARLES A LEE,
Solicitor for S. Skliris,
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: CARL E. LINDSAY,
Solicitor for S. K. Mitsuse,

R. S. NORMAN,
Solicitor for Patrick Moloney,

BARROWS & BARROWS,
Solicitors for Gertude H. Collins,

METSON, DREW & MACKENZIE,
Solicitors for Fairbanks, Morse & Co.,

WILLIAMSON & DIBBLEE,
Solicitor for W. L. Holman Co.

CHARLES A. STRONG,
Solicitor for Acme Lumber Co.,

J. R. PRINGLE,
Solicitor for Western Building Material Company.

E. J. FOULDS,
Solicitor for Southern Pacific Company.

Received copy of citation Aug. 19/13.

SULLIVAN & SULLIVAN and

THEO. J. ROCHE,
Solicitors for F. G. Barclay et al.,

JOSEPH KIRK and

J. L. KENNEDY,
Solicitors for Cof&n, Redington & Company et al.,

ANDROS & HENGSTLER,
Solicitors for Simplex Ry. Appliance Co.,

R. PORTER ASHE,
Solicitor for C. P. Mosconi,

WILLIAM A. NUNLIST,
Solicitor for N. Paris,

Not (W. A. T.)
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KNIGHT & HEGGERTY,
Solicitor for Trustee of Estate of C. O'Connor,

Deceased,

GIBSON & WOOLNER,
Solicitors for Boyce Lumber Company et al.,

CULLINAN & HICKEY,
Solicitors for Michael Clark. [131]

Due service and receipt of a copy of the foregoing

Citation is hereby admitted this 21st day of August,

1913.

JOS. KIRK and

J. L. KENNEDY,
Solicitors for W. P. Fuller & Co. ; Geo. H. Tay Co.

et al.,

H. M. WRIGHT,
Master (Rec'd Sept. 5, 1913).

Received copy of foregoing citation this 4th day of

Sept. 1913.

MORRISON, DUNNE & BROBECK,
Solicitors for Mercantile Trust Company.

Received, copy of the foregoing citation this 3rd

day of Sept. 1913.

W. W. KAUFMAN,
Solicitor for F. S. Stratton, Receiver of Ocean Shore

Railway Company.

KNOX COLLECTION AGENCY,
By WM. C. KNOX, Mgr.

Received a copy Sep. 12, 1913.

D. E. BESECKER.
Received a copy of the within this 13th day of

Sept. 1913.

SPRING VALLEY WATER CO.,

By JOHN E. BEHAN, Secretary. [132]
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In the District Court of the United States, for the

Northern District of California, Second Di-

vision.

No. 15,008.

BALDWIN LOOOMOTIVE WORKS,
Complainant,

V3.

OCEAN SHORE RAILWAY COMPANY,
Respondent,

CHARLES C. MOORE et al.,

Intervenors.

Admission of Service.

Due service and receipt of a copy of the foregoing

citation is hereby admitted this 2i2nd day of August,

1913.

EMMET C. RITTENHOUSE,
Solicitor for J. F. Giblin. [134]

[Endorsed] : No. 15,008. In the District Court of

the United States, Second Division, Northern Dis-

trict of California, Baldwin Locomotive Works,

Complainant, vs. Ocean Shore Railway Company,

Respond'ent. Charles C. Moore et al., Intervenors.

Citation, with Proof of Service. Filed Dec. 16, 1913.

W. B'. Maling, Cleilk. By J. A. Schaertzer, Deputy

Clerk.

[Endorsed]: No. 2353. United States Circuit

Court of Appeals for the Ninth Circuit. Charles C.

Moore, F. W. Bradley, Maurice Schweitzer, R. D.

Robbins and Walter S. Martin Intervenors, Appel-
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lants, vs. F. L. Douahoo, L. T. Coates, H. L. Staples,
Mrs. J. E. Shilladey, C. E. Bass, J. L. Whissen, H. L.'

GoodJoe, R. J. Ellis, Oliver W. Hall, E. G. Gray, S.
K. Woodburii, l^>ed L. Sparks, 0. J. Effeiibeck' J.
A. Koix, W. N. Silsby, W. D. Wilcox, F. A. Stoekel,
Win. A. Roix, J. Matthews, J. W. Gray, F. H. Sage,
Oscar S. Westberg, R. P. Standley, W. B. Scott, H.'

Horn, C. Becker, George W. Agnew, D. W. Bale, J.
W. Carter, C. Conto, L. Lucas (or Lukas), F. J.
Lyons, John J. Dake, Henry Rosenblad (or Rosen-
blatt), Daniel Keith, M. H. Lawson, John Kennedy,
Xavier Pasqualine, C. E. Twisselman, E. B. Shilla-
dey, Fred Helin, D. R. Parsley, S. George, M. Moel-
ler, S. F. Dart, A. Poiilos, John Conto, J. Vorigachis
Charles T. Faucett, Patrick Cavanaugh, James'
Rosar, A. E. Siebel (or Siegel), A. J. Ault, F. J. Bet-
tinger, N. Louto, George Doody, R. H. Shaves, J
Markis, J. Metzger, F. J. Reedy, C. E. Wilcox, E. L.
Brasswell, Chris Economou (or Conomu), Gus Kos-
takis, F. Legourious (Legoris), N. Spiros, Mike
Popovitz, P. Judas, C. Pappas, J. Gergusiakis, P.
Bruhs, C. Pappas, N. Papostolu, P. Nickolas, P.
Pauhs, J. Paulis, J. Kafolas, P. Miles, P. Kafolas J
Pandaces, M. Panos, M. Simon, J. G. James Co.,Wm. 0. Knox, Chas. H. Wilson, C. B. Johnson, Louis
Lait, T. E. Vanomen, Aug. Johnson, Dr. A S Kee-
nan, P. O'Farrell, J. F. Giblin, Fairbanks, Morse
& Co., J. Homer Fritch, Inc., W. L. Holman Co

,

Remington Typewriter Co., Acme Lumber Co., E
W. Thomas Oil Burner Co., Western Building Ma-
terial Co., San Francisco Gas & Electric Co., South-
ern Pacific Company, Dr. J. C. Spencer, E. Moulty
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John Hurley, Mary Knights, Colita Ohatard, Clara

Ferini, W. P. Geary, John Noriega, E. L. Smith,

J. H. Hurlbut, W. J. Berger, Dr. Albert B. McKee,

Drs. Phillips & Phillips, Dr. W. A. Brooks (or

Brooke), Clara Greene, L. C. Greene, Francis M.

Sellers, D. H. (or E. H.) Danmann, A. L. Geggus,

J. W. Crosby, J. M. Gilbert, P. P. Chatard, H. V.

Rippon, Carl Sager, Metta E. Stross, C. N. Compton,

Louis Zachert, Gus D. Hurlbut, Frank L. Sawyer,

W. M. Boeken, Mary J. Hanlej, E. T. Charlton,

Chas. E. Croly, W. N. Frye, Sidney Sprout, Smith

Emery Co., F. A. Hihn Co., Australian Hardwood

Co., California Litho. Co., A. Carlisle & Co., S. F.

Call, Dow Pump Eng. Co., Eecles & Smith Co., John

Finn Metal Wks., General Electric Co., Gallagher

& Motts, Great Western Smelting & Refining Co.,

Holmes Lime Co., G. M. Josselyn & Co., L. Kings-

well, Peck-Judah Co., J. A. Roebling's Sons Co.,

Squire & Bj^rne, Enterprise Foundry Co., White

Brothers, Pinkerton's National Detective Agency,

Dr. W. C. Hopper, Helen W. Lee, E. S. Reinoehl,

Thos. Day Co., Ft. Pitt Spring Mfg. Co., Gould

Coupler Co., Joost Bros., Smith Copper Works, Fred

Ward & Son, Ernest De Temple, L. & M. Alexan-

der & Co., Santa Cruz Water Wks., F. G. Barclay,

Charles Butler, M. J. Howe, P. Long, D. J. Mc-
Gowan, M. J. McGuire, James Mills, Timothy

O'Driscoll, Thos. J. O'Keefe, C. 0. Reeves, M. R.

Twomey, Thomas H. Williams, Michael Albrecht,

John Fitzpatrick, Patrick Galvin, Thomas E. Han-

ley, J. W. Manning, Wm. A. Stoll, Peter White,

Charles Colson, Louis L-ons, Chas. W. Baker, Wm.
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Otterson, K. O. Whitsoii, H. P. Thomas, E. P.

Lenox, John Kenny, Wm. A. Doyle, F. L. Berry,

E. L. (or G. L.) Duncan, I. W. Fleming, J. S.

Grow, Thomas Hewitt, L. Welch, A. Engelson,

Wm. H. Baxter, T. M. Daly, H. P. Elliott, C. W.
Finch, M. E. Hale, J. J. Higgins, M. S. Kentzell,

Owen Larkin. G (or J.) Priola, A. Shilling, S. L.

Kampschmidt, F. F. Roake, George G. Smith, F.

L. Browne, Jas. Casper, H. H. McEwen, Charles

Jarvis, H. H. Jordan, J. L. Cunningham, J. O. Frain,

F. W. Cassidy, S. J. Murphy, Peter Johnson, J. H.

Murphy, B. T. (or B. F.) Cowgill, Coffin, Redington

& Co., W. P. Fuller & Co., Gorham Rubber Co., Pa-

cific Hardware & Steel Co., Schwabacher-Frey Sta.

Co., Selby Smelting & Lead Co., Geo. H. Tay Co.,

A. L. Young Mach. Co., Zellerbach Paper Co., Postal

Telegraph Cable Co., Westinghouse Air-Brake Co.,

Westinghouse Traction Brake Co., Simplex Ry. Ap-

pliance Co., S. K. Mitsuse, C. P. Mosconi, S. Skliris,

N. Paris, Patrick Moloney, Trustee of the Estate of

C. O'Connor, Deceased, Michael Clark, Gertrude H.

Collins, Boyce Lumber Co., E. J. Boyce, Mary E.

Bates, D. E. Besecker, Pacific States Elec. Co., Knox
Collection Agency, F. 0. Reed (Assignee), J. Miller

(Assignee), A. S. Lozier, A. Kiniafatos, Spring Val-

ley Water Co., Gibson & Woolner, R. P. Ashe, L S.

Chapman, Williamson & Dibblee, Walter Christie,

O'Donnell, L. T. Jacks, W. B. Bosley, and Leo
H. Sussman, C. A. Strong, F. M. Hultman, J. P.

Langhorne & Richard Bayne, R. S. Norman, L. T.

Hengstler, Chas. J. Heggerty, Cushing & Cushing,
J. R. Pringle, W. H. Barrows, J. C. Campbell, Wm.
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A. Nunlist, Othello C. Pratt, Weinmann, Wood &
Cunha, W. C. Graves, S. C. Wright, C. E. Lindsay,

Neal Power, Kennedy & Kirk, Marshall Nuckolls,

John 0. M<;Elroy, M. R. Carey. Sullivan & Sullivan,

and Theo. J. Roche, Goodfellow, Eells & Orrick, H.

M. Wright (Master), F. S. Stratton, as Receiver of

Ocean Shore Railway Company; and Mercantile

Trust Company of San Francisco, Appellees.

Transcript of Record. Upon Appeal from the

United States District Court for the Northern Dis-

trict of 'California, Second Division.

Received and Filed December 22, 1913.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,
^ Deputy Clerk.

In the United States District Court, Northern Dis-

trict of California, Second Division.

IN EQUITY—No. 15,008.

BALDWIN LOCOMOTIVE WORKS, a Corpora-

tion,

Plaintiff,

vs.

OCEAN SHORE RAILWAY COMPANY, a Corpo-

ration, C. C. MOORE et al.,

Intervenors.

Order Enlarging Time [to October 15, 1913] to File

Record.

Now at this day, for good cause shown, it is or-

dered that the time of the intervenors herein, Charles
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C. Moore, F. W. Bradley, Maurice Schweitzer. R. D.

Rob})ins and Walter S. ]Srartin, for printing the rec-

ord and filing and docketing this cause on appeal in

the United States Circuit Court of Appeals for the

Ninth Circuit De, and the same is hereby, enlarged

and extended thirty (30) days from and after the

15th day of September, 1913.

Dated: September 10th, 1913.

WM. C. VAN FLEET,
District Judge.

[Endorsed]: No. 15,008. United States District

Court, Northern District of California, Second Divi-

sion. In Equity. Baldwin Locomotive Works, a

Corporation, Plaintiff, vs. Ocean Shore Railway

Company, a Corporation, C. C. Moore et al., Inter-

venors. Order Enlarging Time to File Record.

Filed Sept. 11, 1913. F. D. Monckton, Clerk.

In the United States District Court, Northern Dis-

trict of California, Second Division.

IN EQUITY—No. 15,008.

BALDWIN LOCOMOTIVE WORKS, a Corpora-

tion,
Plaintiff,

vs.

OCEAN SHORE RAILWAY COMPANY, a Corpo-

ration, C. C. MOORE et al.,

Intervenors.

Order Enlarging Time [to November 14, 1913] to

File Record.

Now at this day, for good cause shown, it is or-

dered that the time of the Intervenors herein,
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Charles C. Moore, F. W. Bradley, Maurice Schweit-

zer, R. D. Robbins and Walter S. Martin, for print-

ing the record and filing and docketing this cause

on appeal in the United States Circuit Court of Ap-

peals for the Ninth Circuit be, and the same is

hereby, enlarged and extended thirty (30) days from

and after the fifteenth day of October, 1913.

Dated: October 14th, 1913.

WM. C. VAN FLEET,
District Judge.

[Endorsed] : No. . In ihe District Court of

the United States, Second Division, Northern Dis-

trict of California. In Equity. Baldwin Locomo-

tive Works, a Corporation, Plaintiff, vs. Ocean Shore

Railway Company a Corporation, C. C. Moore et

al., Intervenors. Order Enlarging Time to File

Record. Filed Oct. 14, 1913. F. D. Monckton,

Clerk.

In the United States Circuit Court of Appeals, Ninth

Circuit.

IN EQUITY-^No. 15,008.

BALDWIN LOCOMOTIVE WORKS, a Corpora-

tion,

Plaintiff,

vs.

OCEAN SHORE RAILWAY COMPANY, a Corpo-

ration, C. C. MOORE et al.,

Intervenors.
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Order Enlarging Time [to December 13, 1913J to

File Record.

Now at this day, for good cause shown, it is or-

dered that the time of the intervenors herein, Charles

C. Moore, F. W. Bradley, Maurice Schweitzer, R. D.

Robbins and Walter S. Martin, for printing the

record and filing and docketing this cause on appeal

in the United States Circuit Court of Appeals for

the Ninth Circuit be, and the same is hereby, en-

larged and extended thirty (30) days from and after

the 14tb day of November, 1913.

Dated: Nov. 13th, 1913.

WM. C. VAN FLEET,
District Judge.

[Endorsed]: No. 15,008. In the U. S. Circuit

Court of Appeals. Baldwin Locomotive Works,

Plaintiff, vs. Ocean Shore Railway Company et al.,

Intervenors. Order Enlarging Time to File Rec-

ord. Filed Nov. 13, 1913. F. D. Monckton, Clerk.

In the United States District Court, Northern Dis-

trict of California, Second Division.

IN EQUITY—No. 15,008.

BALDWIN LOCOMOTIVE WORKS, a Corpora-

tion,

Plaintiff,

TS.

OCEAN SHORE RAILWAY COMPANY, a Corpo-

ration, C. C. MOORE et al.,

Intervenors.
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Order Enlarging Time [to January 2, 1914] to File

Record.

Now at this day, for good cause shown, IT IS OR-

DERED that the time of the intervenors herein,

Charles C. Moore, F. W. Bradley, Maurice Schweit-

zer, R. D. Robbins and Walter S. Martin, for print-

ing the record and filing and docketing this cause

on appeal in the United States Circuit Court of Ap-

peals for the Ninth Circuit be, and the same is,

hereby enlarged and extended twenty (20) days

from and after the 13th day of December, 1913.

Dated: December 13th, 1913.

WM. C. VAN FLEET,
District Judge.

[Endorsed] : No. 15,008. In the District Court of

the United States, Northern District of California,

Second Division. In Equity. Baldwin Locomotive

Works, a Corporation, Plaintiff, vs. Ocean Shore

Railway Company, a Corporation, C. C. Moore et

al., Intervenors. Order Enlarging Time to File

Record. Filed Dec. 13, 1913. F. D. Monckton,

Clerk.

No. 2353. United States Circuit Court of Ap-

peals for the Ninth Circuit. Four Orders Under

Rule 16 Enlarging Time to Jan. 3, 1914, to File

Record Thereof and to Docket Case. Refiled Dec.

22, 1913. F. D. Monckton, Clerk.



No. 2353

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Charles C. Moore, F. W. Bradley, Maurice

Schweitzer, R. D. Robbins and Walter

S. Martin,

Intervenors and Appellants,
vs.

F. L. Donahoo, et al.,

Appellees.

BRIEF FOR APPELLANTS.

"The question involved in this case is that of discover=

ing upon what principles and under what limitations an

unsecured creditor of an insolvent railroad in the hands

of a court of equity may displace a previously vested

mortgage lien, given to secure bonds and covering all

property and all income in speciiic terms." (Master's

Report, p. 14.)

Statement of the Case.

On December 6, 1909, Ocean Shore Railway Company,

a California corporation, owned and was operating a



line of railroad from San Francisco to Tunitas Glen,

in San Mateo County, a distance of approximately 38

miles, and also a line of railroad extending from the

City of Santa Cruz northerly for about 16 miles. More

than four years prior to this date, and on November

1, 1905, Ocean Shore Railway Company, to secure an

issue of bonds of the face value of $5,000,000, had con-

veyed to Mercantile Trust Company of San Francisco,

by deed of trust in form similar to the usual railroad

mortgage, all property then owned by it, as well as all

property of every kind which it might subsequently ac-

quire (Record, pp. 2-6). All of the bonds thus secured,

except those of a value of $4500, were issued and out-

standing in December, 1909. By the terms of the deed

of trust and the coupons attached to the bonds, it was

provided that Ocean Shore Railway Company should

pay interest on each of said bonds on the first days of

May and November of each year, at the rate of five

per cent, per annum, and it was also provided that,

in case of failure of the Ocean Shore Railway Company
so to do, the Trustee, Mercantile Trust Company of San

Francisco, might sell the properties, so conveyed, at

public auction, subject to the provisions of the deed of

trust. The railway company did not pay the interest due

on the bonds on either the first day of May or the first

day of November, 1909.

On December 6, 1909, in what was then the Circuit

Court of the United States for Northern District of Cali-

fornia, a bill of complaint was filed by Baldwin Loco-

motive Works, a Pennsylvania corporation, as complain-

ant, against the railway company as defendant, there



being uo other parties to the bill. There was therein

alleged the indel)tedness of the railway comjjauy to com-

plainant on (MTtaiii past-due promissory notes, an unse-

cured indebtedness to other creditors in a sum amounting

to more than $1,!)()0,000, and the fact that the suit was

commenced in behalf of complainant and all other out-

stiinding creditors of the railway comi)any who might

desire to join in the suit and become parties tliereto.

The fact that the railway company was insolvent, the

danger that various unsecured creditors of the company
might levy execution upon the properties of the company
to the great disadvantage of the company and its cred-

itors, and that a multii)licity of suits might ensue if

such action should be taken, the existence of the bonded
indebtedness above referred to,—all these facts were set

foi-th in the bill, and the court was asked to appoint a
receiver to take possession of and operate the proper-
ties. On the same day on which the complaint was
filed the railway company filed its answer admitting all

the allegations of the bill and joining in its prayer. F.
S. Stratton was thereupon appointed receiver of the rail-

way company and its properties and at once entered upon
the performance of his duties.

Pursuant to the provisions of the deed of trust, Mer-
cantile Trust Company of San Francisco did, on the
12th day of May, 1910, by formal written notice, de-
clare both the principal and interest of the bonds, se-
cured thereby, to be forthwith due and payable. It did,
further, on the 7th day of June, 1910, duly cause a no-
tice of trustee's sale of the properties of the railway
company to be published as required by the deed of trust,



the notice fixing the time of sale as September 1, 1910.

The sale was, on September 1, duly adjourned and post-

poned to October 1, 1910, and was finally made on Jan-

uary 17, 1911.

On May 21, 1910, a supplemental bill of complaint was

filed in the action instituted by Baldwin Locomotive

Works and above referred to. In this supplemental

bill there was a substantial repetition of the allegations

of the original bill, but there were brought in as party

defendants Mercantile Trust Company of San Fran-

cisco, the Trustee under the deed of tinist, together with

a number of bondholders, stockholders and creditors

who had theretofore filed petitions in intervention in

the action as originally brought. There was filed, as a

part of the supplemental bill, an admission by the rail-

way company that its allegations were true. On July

22, 1910, F. S. Stratton, as receiver, filed a petition in

the cause, stating that the properties and railroad of

the railway company could not be made to pay the

expenses of operation; that Mercantile Trust Company

of San Francisco had published the notice of sale above

referred to, and praying, for this and other reasons,

that the court authorized him to sell the said properties

and railroad. An order to show cause why such sale

should not be made was served on Mercantile Trust

Company of San Francisco, as well as the other parties

to the proceeding, and, in response thereto, the Trustee

filed its "Special Appearance and Return", in which it

prayed that the order to show cause be discharged and

the petition of the receiver denied in so far as its allow-

ance would interfere with or prevent the Trustee from



proceeding with the sale already advertised, and that the

court make its order i)ermitting it to proceed, in the

exercise of the powers conferred upon it by the deed of

trust, to sell the properties of the railway company. The

petition of the receiver was heard on various days in

August and September, 1910, and on the 17th of Sep-

tember, 1910, the court made its order directing Mer-

cantile Tnist Co. to sell the properties referred to on

October 19,1910 (Record, pp. 53-99). It was provided

in this order that the sale, so directed to be had, should

be made "subject to the payment of the several claims

again said Ocean Shore Railway Company, which shall

hereafter be determined to be entitled to priority of

payment over the bonds in said deed of trust described."

The sale was then postponed, but was finally held on

January 17, 1911, pursuant to the order of the Circuit

Court. At that sale the properties were sold by Mer-

cantile Trust Company of San Francisco to C. C. Moore,

F. "VV. Bradley, Maurice Schweitzer, R. D. Robbins and

A. C. Kains, for the sum of $1,035,000. This sale was

on the application of Mercantile Trust Company of San

Francisco, confirmed by the Circuit Court on January

31, 1911, and, on the same day. Mercantile Trust Com-

pany of San Francisco, in its own behalf and as attor-

ney in fact for Ocean Shore Railway Company, and F.

S. Stratton, as receiver of Ocean Shore Railway Com-

pany, executed their respective deeds conveying all their

rights, titles and interests to the purchasers at the sale

of January 17, 1911.

On May 8, 1911, A. C. Kains, one of the purchasers,

conveyed all his interest in the properties to W. S. Mar-

tin, intervenor herein.



On May 12, 1911, C. C. Moore, F. W. Bradley, Maurice

Schweitzer, R. D. Bobbins and W. S. Martin filed their

petition setting forth their interests in the properties

so purchased, and praying that they be allowed to inter-

vene in the action, and on May 25, 1911, their petition

was granted by the Circuit Court, and since that order

was made they have continued to be parties to the

action.

Prior to the sale of the properties above referred to,

and on the petition of the receiver, the court referred to

the Honorable H. M. Wright, Standing Master in Chan-

cery, the question as to the relative priorities of the

various debts of Ocean Shore Railway Company as

against the bond issue of that company, and, particu-

larly, priorities as between the creditors of that com-

pany and Mercantile Trust Company of San Francisco,

and the Master was directed to determine and report

what claims of creditors, if any, were entitled to a pay-

ment and lien upon the properties of Ocean Shore Rail-

way Company prior to and ahead of that of Mercantile

Trust Company of San Francisco. The hearings were

commenced on September 13, 1910, and conducted in

accordance with the usual equitj^ practice.

The evidence introduced showed, beside the facts al-

ready referred to, the following:

(1) All those individuals whose names appear on Exhibit

'*A*' of the record (pp. 41-48) performed, between

June 1, 1909, and December 6, 1909, in the cur-

rent, ordinary and normal operation of the rail-

road of Ocean Shore Railway Company, services



of a value wjual to the amount set oi)i)osite the

name of each claimant in Column 2 of said exhibit.

These debts were such as would ordinarily have

been paid out of the current income from opera-

tion, and their payment was not in any way
secured,

(2) All those individuals wliose names appear on Ex-
hibit ''B" of the record

(i))). 48-51) furnished to

Ocean Shore Railway Company between June 1,

1909, and December 6, 1909, in the current, ordi-

nary and normal operation of the railroad of that

company, materials and supplies of a value equal

to the amount set opi>osite the name of each

claimant in column 2 of said exhibit. These
debts were such as would ordinarily have been
paid out of the current income from operation,

and their payment was not in any way secured.

(3) The labor performed by those persons whose names
appear in Exhibit "A" and the material and sup-

plies furnished by those persons whose names ap-

pear in Exhibit ''B" were, in each instance, neces-

sary to the business of Ocean Shore Railway Com-
pany as a carrier of freight and passengers, and
to the public service, and were necessary for the

maintenance of the railway property during the

period from June 1, 1909, to December 6, 1909.

(4) There were no funds in the treasury of Ocean Shore
Railway Company on December 6, 1909, and there
was no net income from the operation of the

properties by the receiver.
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(5) There was diverted from the funds derived from the

operation of the properties during the period from

June 1, 1909, to December 6, 1909, the sum of

$30,000, that amount being devoted to the payment

of expenses of construction, interest on construc-

tion charges, and other similar indebtedness, not

incurred in the current operation of the railroad.

(6) There was no evidence introduced as to the time or

times at which the amount of $30,000 was diverted,

except that such diversion took place between

June 1, 1909, and December 6, 1909 ; and there was

also no evidence to show that such diversion, or

any of it, occurred after any of the claims here

considered accrued or became payable.

(7) All those individuals whose names appear on Ex-

hibit "C" (Rec. p. 51) were the owners of real

property used by Ocean Shore Railway Company

in the operation of its railroad prior to the ap-

pointment of the receiver on December 6, 1909.

After the appointment these individuals demanded

from the said receiver the payment of the amounts

then due for the use of said x^roperties, or that

the said properties be returned to them. The

court, upon motion of the receiver, thereupon

directed the receiver to issue notes covering such

indebtedness, said notes to bear interest at the

rate of seven per cent, per annum. These notes

were actually executed in the amounts set forth

opposite the name of each claimant in column 2

of Exhibit "C", and were then delivered by the

receiver to the individuals named in Exhibit "C",
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ami the receiver thereupon continued to use the

said properties.

U|>on these facts the Master determined, as more

fully appears in his report, that

(a) debts entitled to preference over the bonds were

the current and ordinary debts of normal opera-

tion and maintenance, ordinarily and by reason-

able expectation payable out of the current income

from such operation, and accruing between June

1, 1909, and the date of the receiver's appoint-

ment, December 6, 1909;

(b) such preference in payment was conditioned upon,

and limited in amount by, the existence of a fund

composed (1) of current income on hand at the

receiver's appointment; (2) of net income of the

receiver's operation, and (3) of the amount of

current income of operation between June 1, 1909,

and December 6, 1909, which was diverted from

the payment of current and ordinar^'^ operating

expenses to other purposes;

(c) the amount of said preferred claims, set forth in

detail, was $48,571.42, and that the same were pay-

able out of the proceeds of sale, pro rata, only

to the extent of such diversion, viz., $30,000, there

being in fact no income on hand at the begin-

ning of the receivership and no net income during

the receivership;

(d) whereas claimants whose names a])pear in Exhibits

''A" and *'B" of the record (pp. 41-51) per-

formed services or furnished materials and sup-
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plies of a value equal to that set opposite the

name of each said claimant in column 1 of said

exhibits, they were entitled to a lien upon the

properties of Ocean Shore Railway Company only

in the amounts set opposite their respective names

in column 2 of said exhibits; and

(e) claimants whose names appear on Exhibit '*C" and

whose claims were by the Circuit Court ordered

paid during the receivership were entitled to pay-

ment of their claims in full.

It appears in the Agreed Statement (Rec. p. 33) that

appellants herein duly excepted to the report of the

Master on the ground that since neither the trustee, nor

appellants, as the successors in interest of the trustee,

had asked for the appointment of a receiver or taken

any steps to secure said appointment, or invoked the

assistance of a court of equity, their rights in the prop-

erties could not be diminished or postponed for the bene-

fit of those in whose favor the Master had found; and

furthermore that since there was no showing that the

diversion found by the Master took place subsequent

to the time at which any particular claimant's right to

payment accrued, no priorities could be allowed to any

claimant. The District Court, after argument, aflSrmed

the said report in all respects, except that it determined

that said claims set forth in Exhibits ''A" and ''B"

were entitled to priority of payment, as against the pur-

chasers of the properties, to the full amount of their

several claims, irrespective of diversion of current in-

come, and that the claims so considered should consti-

tute a lien upon the properties in the hands of the
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purt'liasors, and ilircctin^' tliat those properties be sold

to satisfy the claims if they were not paid by tlie pur-

chasers.

Thereafter this appeal was i)rosecuted.

Specifications of Error.

Errors have been assigned in the record on appeal

from the decree of the District Court.

The assignments of error will be discussed for con-

venience under the following specifications:

I.

The court erred in holding that the creditors of Ocean

Shore Railway Company, whose names appear in Ex-

hibits "A" and "B" (Record, pp. 41 to 51), and who

performed labor for, or furnished materials to, that com-

pany during the six months before the appointment of

the receiver, are entitled to the payment of their claims

in full, and to a first lien prior to that of Mercantile

Trust Company of San Francisco upon the properties

of Ocean Shore Railway Company to secure such pay-

ment;

(a) Because the aggregate total of the claims thus

allowed is $48,571.42, whereas the diversion of current

income of the company to the benefit of the bondholders

during the six months' period was $30,000;

(b) Because there is no evidence in the record that

Ocean Shore Railway Company diverted any of its cur-

rent income from operation to the payment of indebted-

ness, other than that of operation, after any claim al-



12

lowed priority matured and became payable (Assign-

ment of Errors, I, II, III, V, VI, VII, IX, XI, XIII, XVI,

XX, XXI, XXII, Record, pp. 132-141).

II.

The court erred in holding that the creditors of Ocean

Shore Railway Company, whose names appear in Ex-

hibits "A" and "B" (Record, pp. 41 to 51), and who

performed labor for or furnished materials to that com-

pany, are entitled to the payment of their claims in

full and to a first lien prior to that of Mercantile Trust

Company of San Francisco upon the properties of Ocean

Shore Railway Company to secure such payment because

the proceeding in which the receiver was appointed was

initiated by an unsecured creditor and Mercantile Trust

Company of San Francisco did not invoke the aid of

the court nor participate in nor consent to the appoint-

ment (Assignment of Errors IV, VIII, XVI, XVII,

XVIII, XIX, XX, XXI, XXII, Record, pp. 132-141).

Our contentions will be based squarely upon the fore-

going specifications, and we shall consider the errors

assigned in the order in which they are set forth.

"SIX MONTHS" LABOR AND SUPPLY CLAIMANTS CANNOT
ENFORCE PRIORITY AGAINST THE CORPUS OF RAILROAD

PROPERTY, UNLESS THERE HAS BEEN A DIVERSION OF

CURRENT INCOME AFTER THE MATURITY OF THEIR

CLAIMS.

We shall contend at some length in a subsequent por-

tion of this brief that an unsecured creditor of an insolv-
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ent railroad wlioso claiin acciued prior to the appoint-

ment of a ri'ceiver eannot displace a previously vested

niort^aj^e lien to any extent or untler any circumstances

unless the trustee under the mortgage itself seeks and

ol)tains the foreclosure of its mortgage and the appoint-

ment of a receiver and has thus subjected itself to the

operation of the rule, that he who seeks equity must

do equity. If that contention is sound the decree of the

District Court in this case must be reversed with direc-

tion to disallow the claims of those creditors whose

names appear in Exhibits "A" and "B" in their en-

tirety. But in this subdivision of the brief, we shall

concede, for the purposes of argument, that the manner

in which the assistance of a court of equity is invoked,

has no bearing on the determination of the priorities

involved. We shall argue that the court erred in its

determination and application of the other principles

governing the allowance of priorities. Our contention

here will be that, even conceding that some priorities are

to be allowed in this case in spite of the fact that the

mortgage trustee did not invoke the aid of the courts,

the true rules to be applied are these:

In the foreclosure of a railroad mortgage prereceiver-

ship debts incurred within six months preceding the

appointment of a receiver may not be paid out of the

corpus of the property in priority to the bonded in-

debtedness
;

(1) Unless current income from operation during

that period has been diverted from the payment of

operating expenses to the benefit of the mortgagee, and

then only to the extent of the diversion, or
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(2) Unless the payment of such claims is indispens-

able to the continued operation of the property and the

preservation of the trust "res"—the railroad property.

We shall contend further that when such claims are

to be given priority because there has been a diversion

of income, it must appear in addition that the debts

were incurred prior to the diversion.

The bearing of these contentions on the present appeal

is obvious from the statement of facts already set forth.

It is not argued by appellees that the payment of any of

the claims set forth in Exhibits '*A" and ''B" was in-

dispensable to the continued operation of the property

or the preservation of the trust res. Consequently, if

our contention is sound, the allowance of priority must

depend on the diversion of income and be limited to the

extent to which such income was diverted. The decree

must, therefore, in any event be modified and the claims

cut down to their respective proportions of $30,000. And
if we are correct in arguing that it is necessary also that

the diversion must have been subsequent to the time

at which the debts were incurred, the decree in so far

as claimants whose names appear on Exhibits **A" and

''B" are concerned must be reversed altogether, for

there was no evidence that there was any diversion

after the company had incurred the debts in question.

To a consideration of these questions, a brief review

of the law governing the rights of railroad mortgagees

is necessary.

In form, railroad mortgages customarily cover both

the corpus of the property and the income from its opera-
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tiou, ami if the tnist deed were literally eiilurced the

trustee could resort to either fund to satisfy the in-

debtedness of tlie mortgagor. Courts of equity, however,
have freiiuently determined that where a mortgage does
cover income as well as corpus, the trustee's lien on in-

come does not attach until it takes the necessary steps
to reduce it to possession according to the terms of the
mortgage, as by demand and entry after default, or by
receivership foreclosure jn-oceedings. The rule, thus
applied, is not peculiar to railroad mortgages, but is a
I)art of the general law of mortgages in which income
forms a portion of the security. At any time before the
mortgagee attemi)ts to reduce it to possession income
on hand may, notwithstanding the existence of the prior
lien, be reached by execution at the suit of any creditor.

Galveston R. R. Co. v. Cowdrey, 11 Wall. 459;
Freedman's Savings Co. v. Shepherd, 127 U. S
494;

Sage v. Memphis Ry. Co., 125 U. S. 361.

Wlien the mortgagor is a railroad, income is even
more available for the payment of the claims of un-
secured creditors, and courts to whose care railroad
property has been committed in a receivership proceed-
ing have determined that, because of the unusual char-
acter of thQ proi)erty, the necessity that it be kept in
operation, the fact that the payment of its current ex-
penses is often necessarily delayed, income which may
be on hand at the time of the appointment, or which may
accrue during operation by the receiver, shall be applied
to the pajTnent of -debts of the income" before the
trustee may resort thereto.
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The courts to reach this result imply an agreement on

the part of the mortgagee that notwithstanding his un-

ambiguous contract regarding the priority of his lien

on income, it is net income after the payment of operat-

ing expenses, which it is intended shall be covered, not

gross receipts. It follows from this judicial construction

of the mortgage that since a mortgagee is not entitled

to resort to income until expenses of operation are paid,

he will be forced by a court of equity, whose aid he has

invoked, to account for income and the purposes for

which it has been used. If income upon which he had

no lien and which should have been used by the mort-

gagor to pay matured operating indebtedness, has been

devoted to paying interest on the bonded debt or debts

of construction, a court of equity will require a mort-

gagee who asks its assistance, to restore to creditors

from the proceeds of sale the amounts expended for such

purposes. It is considered equitable that the mortgagee

should reimburse those at whose expense it has gained.

This, then, is the doctrine of diversion: That where,

either during the receivership itself, or during a limited

period preceding the appointment of a receiver, usually,

and in this case taken to be six months, current income

from operation has been diverted from its normal use

—

the payment of operating expenses—to the satisfaction

of the mortgage debt or to the payment of construction

charges, or to the acquisition of improvements or better-

ments which have increased the security of the bond-

holders, the mortgagee will be forced to restore, for the

benefit of creditors, that which should, primarily, have

been devoted to the payment of their claims.
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Thus far we may, we believe, fairly say that tliere is

no disagreement between counsel for appellees and

ourselves. To our next contention, that a claimant can-

uoi displace a mortgagee's lien and resort to the prop-

erty itself lor payment before the bonded indebtedness

is paid, unless a diversion of income is shown to have

occurred, there is, however, strenuous objection.

It is claimed by api)ellees that, whereas diversion of

income is one ground for the allowance of priorities,

those who furnish labor or materials necessary to the

ordinary and normal operation of a railroad, prior to

the ai)pointnient of a receiver, may enforce the prior

payment of their claims from the proceeds of sale, irre-

spective of a diversion. It is our contention that claim-

ants can only require such payment when they are able

to show that current income has been diverted. We make

no exception to the rule, thus stated, that claimants

may only enforce such payment when a diversion is

shown, because we believe that it is only under these

circumstances that claimants themselves have any equi-

ties whicb compel a court to allow them priority. We
admit, however, that there is another case in which such

claims may properly be ordered paid by the court even

though there has been no diversion, the case, namely,

where without their payment the continued operation

of the property will be jeopardized. This exception is

based on the right and duty of the court to preserve the

property, not on the equity of claimants. If, for in-

stance, the operating force of the railroad refuses to

continue its employment unless back wages are paid, if

connecting lines refuse a continuation of service unless
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traffic balances are paid, if other railroads threaten to

cancel existing leases unless past due rentals are paid,

the court may order that such payments be made. The

preservation of the property demands it. The excep-

tion here considered has no reference to any equity of

the person who may, in fact, be paid. It is in no way

related to the doctrine of income. It has no connection

with the rule of diversion. It is, in the last analysis, but

the enforcement of the principle governing railroad re-

ceiverships—'Hhe road will be kept in operation at the

cost of the property, if necessary". The preservation of

the trust ''res", not the equities of claimants, is the

test.

This exception is from one point of view of no im-

portance in the present case so far as claimants whose

names appear on Exhibits ''A" and '^B" are concerned,

for it is not claimed here that the payment of any

of those debts was necessarj^ to the preservation of the

''res." From another point of view it is of very con-

siderable importance because we believe that the cases

which are relied on hj appellees, as establishing the prin-

ciple for which they contend, are all cases coming within

this exception.

The point of difference between counsel for appellees

and ourselves is, therefore, this:

We claim that prereceivership debts will only be al-

lowed priority at the instance of claimants when a diver-

sion is shown to have occurred, although we concede that

if, after the appointment, the preservation of the trust

property requires that payment of such indebtedness be

made, the court may properly order that it be paid.
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Api)ellees, ou the other hand, assert that claimants are

entitled to priority of payment regardless of diversion,

or the necessity of payment from the point of view of the

court and the receiver, if the labor performed or the

materials furnished contributed to keep the railroad a

going concern. They rely upon certain decisions of the

Suj^reme Court, two decisions of the Circuit Court, the

first rendered by Mr. Justice McKenna, at that time on

the Circuit bench, the second by Judge Morrow, and upon

a decision of this court, the opinion in which was written

by Judge Morrow. We shall show that the Supreme

Court cases from the earliest case of

Fosdick V. Schall, 99 U. S. 235; 25 L. Ed. 339,

to the latest case of

Gregg v. Metropolitan Trust Company, 197 U. S.

183,

follow the rule for which we contend, that every Circuit

Court of Appeals, except that of the Ninth Circuit, which

has had occasion to consider the question, has adopted the

same rule and that the principle as laid down in this

circuit in

New York Guaranty Co. v. Tacoma Ry. Co., 83

Fed. 365,

resulted from what Mr. Justice Holmes, when referring

to other Federal cases similarly decided, called the "ap-

plication of an erroneous impression."

We shall first examine what are unanimously conceded

to be the more important Supreme Court cases, follow-

ing, in so far as brevity will permit, the very careful an-

alysis of those cases by the Master, shall then turn to the
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rule of the various circuits, other than the Ninth, and

shall finally consider the cases decided by Judge Mc-

Kenna and Judge Morrow above referred to.

That the court may have what we believe to be the true

rule definitely in mind before we enter upon a discussion

of the cases, we may, we think, accurately state it as

follows

:

Prereceivership unsecured debts, arising within a lim-

ited time before the appointment of a receiver, will be

paid out of such income as may be on hand when the

receiver is appointed, or may accrue during the receiver-

ship ; or, if these funds are insufficient, out of the proceeds

of sale of the property to the extent, but only to the

extent, that income has been diverted to the benefit

of the mortgagee during the period preceding the ap-

pointment, or during the receivership itself. If, however,

a court finds it necessary to pay prior debts to keep the

road a going concern, payments thus made or certifi-

cates issued to secure such payments will be allowed

and approved.

We now proceed to an examination of the cases

:

The case most often referred to in the reports, and

the one in which the doctrine of priority was first care-

fully considered, is

Fosdick V. Schall, 99 U. S. 235; 25 L. Ed. 343

(1879),

the opinion in which was delivered by Mr. Justice Waite.

The case was commenced by bondholders who filed suit

for foreclosure in the state court and obtained the ap-

pointment of a receiver. The trustees later filing their



21

bill for foreclosure in the Circuit Court, the cause was

removed to that court and a new receiver was appointed.

Prior to either receivership Schall had delivered cer-

tain cars to the railroad company under an agreement

of conditional sale, reserving title in himself. The cars

had not been paid for, but had been used by both re-

ceivers and a monthly rental paid for their use. The

trustees claimed title under their mortgage, but the

lower court held that Schall had not parted with his

title, directed the return of the cars to him, and ordered

that, out of the proceeds of sale of the properties, he

should be paid at the agreed rental for a period of six

months prior to the first receivership in the state court

and for the period the cars were used by the receiver of

the state court. The Supreme Court decided that Schall

had not parted with title, and might reclaim the cars.

It was in its discussion of the order directing the pay-

ment of rentals out of the fund derived from sale of

property that the Supreme Court found occasion to

announce its views upon allowance of priorities in lan-

guage quoted in every case since decided

:

"Every railroad mortgagee in accepting his se-

curity impliedly agrees that the current debts made
in the ordinary course of business shall be paid
from the current receipts before he has any claim
upon the income. If for the convenience of the mo-
ment something is taken from what may not im-
properly be called the current debt fund, and put
into that which belongs to the mortgage creditors,

it certainly is not inequitable for the court, when
asked by the mortgagees to take possession of the
future income and hold it for their benefit to re-

quire as a condition of such an order that what is

due from the earnings to the current debt shall be
paid by the court from the future current receipts
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before anything derived from that source goes to

the mortgagees. In this way the court will only

do what, if a receiver should not be appointed, the

company ought itself to do. For even though the

mortgage may in terms give a lien upon the profits

and income, until possession of the mortgaged
premises is actually taken or something equivalent

done, the whole earnings belong to the company and
are subject to its control. R. R. Co. v. Cowdrey,
11 Wall., 459, 20 L. Ed. 199; Gilman v. Telegraph

Co., 91 U. S. 603, 23 L. Ed. 405; Amer. Br. Co. v.

Heidelbach, 94 U. S. 798, 24 L. Ed. 144.

''The mortgagee has his strict rights which he

may enforce in the ordinarj^ way. If he asks no
favors, he need grant none. But if he calls upon a

court of chancery to put forth its extraordinary^

powers and grant him purely equitable relief, he

may with propriety be required to submit to the

operation of a rule which always applies in such

cases and do equity in order to get equity. * * *

it is within the power of the court to use the income

of the receivership to discharge obligations which,

but for the diversion of funds, would have been paid

in the ordinary course of business. This, not be-

cause the creditors to whom such debts are due
have in law a lien upon the mortgaged property or

the income, but because, in a sense, the officers of the

company are trustees of the earnings for the benefit

of the different classes of creditors and the stock-

holders; and if they give to one class of creditors

that which properly belongs to another, the court

may, upon an adjustment of the accounts, so use

the income which comes into its own hands as, if

practicable, to restore the parties to their original

equitable rights. While, ordinarily, this power is

confined to the appropriation of the income of the

receivership and the proceeds of moneyed assets

that have been taken from the company, cases may
arise where equity will require the use of the pro-

ceeds of the sale of the mortgaged property in the

same way. Thus it often happens that, in the
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course of the administration of the cause, the court

is calletl uj>on to take income which would otlierwise

ho ap|)li(Hl to the payment of old debts for current

expenses, and use it to make permanent imjjrove-

ments on the fixed property, or to buy additional

e<^]uipment. In this way tlie value of the mortgaged
property is not infrequently materially increased.

• *«*
**The power rests upon the fact that, in the ad-

ministration of the atfairs of the company the

mortgage creditors have got possession of that

which in equity belonged to the whole or a part of

the general creditors. Whatever is done, therefore,

must be with a view to a restoration by tlie mort-
gage creditors of that which they have thus inequit-

ably obtained. It follows that if there Ims been in

reaUtii no diversion, there can he no restoration;

and that the amount of restoration should he made
to depoid upon the amount of the diversion."

Tn this case, it should be noted, the court determmes

(1) that the current debts of operation should be paid

from the income from operation;

(2) that, if not so paid, they may be met out of the

income of the receivership;

(3) that, if income is not used for this purpose, but is

emi)loyed to increase the security of the mort-

gagee, equity will require that there be a restora-

tion to the current debt fund of that which has

been inequitably withdrawn;

(4) that the entire doctrine is based upon the equitable

princii)le that "he who seeks equity must do

equity. '

'
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The cases of

Hiiydekoper v. The Hinckley Locomotive Wks.,

99 U. S. 258 (1879);

Hale V. Frost, 99 U. S. 389 (1879)

;

Barton v. Barbour, 104 U. S. 126 (1881),

follow, without deviation, the rules laid down in Fosdick

V. Schall, and add nothing to the principles there an-

nounced.

The next case decided by the Supreme Court which

considered this subject was

Miltenberger v. Logansport Ry. Co., 106 U. S.

286 (1882).

The contention of appellees that this case is authority

for the allowance of preferred claims, regardless of di-

version of income, and the fact that it is conceded to

be one of the leading cases upon the subject of priorities,

justifies a detailed statement of facts. In 1870 the rail-

road executed a first mortgage to the Fidelity Insurance,

Trust and Safe Deposit Company, as trustee, covering

all property then owned or thereafter to be acquired by

it. On November 1, 1873, it failed to pay the interest

on its bonds. On January 1, 1873, the railroad executed

to Farmers' Loan and Trust Company, as trustee, a

second mortgage covering all present and after-acquired

property, but defaulted in its interest due on January 1,

1874, and July 1, 1874. On August 26, 1874, the second

mortgagee filed in the Circuit Court of the United

States a bill for the foreclosure of the second mortgage,

joining as parties the mortgagor, the trustee and certain

judgment creditors, praying foreclosure of the rights

of the mortgagor and judgment creditors, a sale and a
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receivership. On tiie same day the railroad company

fileil its answer admitting the allegations of the bill

and consenting to the relief demanded, and the court, on

that day, made its order re<iuiring the first mortgagee to

appear and plead on or before a certain fixed date. It

also appointed a receiver, and, by the order, empowered

him to operate and maintain the road, receive its reve-

nue, pay its operating exi)enses, make repairs and man-

age its entire business, and to pay, out of income, the

arrears due for operating expenses for a period in the

past not exceeding ninety days. On September 9, 1874,

the receiver filed his petition, stating a deficiency of

rolling stock and the necessity of purchasing additional

equipment ; that the company was in debt to other and

connecting lines of road; that a part of said indebted-

ness was incurred more than ninety days prior to the

order appointing the receiver, but 'Hliat the payment

of that class of claims was indispensable to the business

of the road, and that it would suffer great detriment un-

less he was authorized to provide for such payment at

once." On October 3, 1874, the court made its order

empowering the receiver to buy additional rolling stock

and pay the indebtedness to other and connecting lines,

for the purposes set forth in the petition, notwithstand-

ing the limitation of ninetj^ days, and to exjjend thirty

thousand dollars in the completion of additional roadbed.

On November 3, 1874, the first mortgagee filed its an-

swer admitting the embarrassment of the road, but de-

nying that the appointment of a receiver would relieve

that embarrassment, and alleging that it would be un-

just to the holders of first mortgage bonds, and that no
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order should be made which would impair the rights of

such bondholders. No further proceedings in court took

place for eleven months. In October, 1875, the receiver

filed a report showing his indebtedness, in the execu-

tion of the court's order, for exjoenditures for the con-

struction of new road, purchase of rolling stock, taxes,

rights of way, "back pay and supplies in operating the

road, rentals for leased lines and rolling stock," and

asked leave to borrow a sum of money on receiver's

certificates made a first lien on the property '

' as for the

best interests of the trust property." The court made

its order on the same day, stating "that there was dan-

ger of losing the property by reason of the forfeiture of

the contract under which the same had been purchased

unless provision was made for the payment of the

same"; that a sum was due for the construction of the

road previously authorized; "that there were the said

amounts due for taxes and rights of way, back pay and

supplies," that these sums could not be provided for

out of current receipts of the road, and authorized the

issuance of receiver's certificates, payable out of income

of the road, '
* which certificates are to be provided for by

this court in its final order in said cause unless paid by

the receiver out of the income of said road, as afore-

said." On November 27, 1875, the holders of first mort-

gage bonds appearing in behalf of themselves and all

other holders of such bonds, were made parties-defend-

ant in their petition, and were given leave to file an

answer and cross-bill. Their cross-bill stated that the

income of the road over actual operating expenses and

repairs was about twenty thousand dollars, and that
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there had beeu a deficit because of the i)ayinent of ex-

traordinary expenses; and the petition prayed for the

sale of the mortgaged proi)erty to pay the first mortgage
bonds, and the appointment of a new receiver, in place
of the receiver then in possession. In May, 1876, the

trustee under the first mortgage filed an answer to the

cross-bill, as had the second mortgagee and the mort-
gagor. In May, 1876, the original suit and the cross
suit were brought to hearing, and consolidated, and a
decree rendered, such decree, however, reserving all

questions of priority of liens and declaring that it was
not necessary to pass on said claims before a sale was
had. Ill .Inly. lS7(i, a joint receiver was appointed with
the original receiver. On January 22, 1879, the court
made its order allowing certain claims to be paid out of
the funds in the i)ossession of the court, as well from
the income from the road as from the proceeds of any
sale hereafter made, the court reserving to the mort-
gagees the right to object thereto. In July, 1879, the
court ordered the road sold as an entirety by the Mas-
ter, who was directed to pay, out of the net proceeds
of the sale, costs of suit and allowances to trustees and
solicitors, taxes, claims against the receivership, and the
fund in court allowed by the order of January 22, 1879,
certain other allowed claims, and all other claims against
the receivership and funds which might thereafter be
allowed. It was then provided that the first mortgage
bonds should be paid and the balance as the court might
direct. An appeal was taken by the cross-complainants
from this order. Upon the apj.eal, all the orders allow-
ing the priorities were objected to. The court said

:
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"In respect to the $10,000.00 due other and

connecting lines of road for materials and repairs

and for ticket and freight balances, a part of

which was stated was incurred more than ninety

days before the 26th of August, 1874, the first

petition stated that payment of that class of

claims was indispensable to the business of the

road and that unless the receiver was authorized

to provide for them at once the business of the

road would suffer great detriment. These reasons

were satisfactory to the court. In the examination

by the master, of the accounts of the receiver,

evidence was taken as to the payment by him

of items due, when he took possession, for operat-

ing expenses, and of moneys due other and con-

necting lines for the matters named. The report

of the master shows that he disallowed several

items in the receiver's accounts, claimed under the

above heads, where the claims were made on the

ground that the creditors threatened not to furnish

any more supplies on credit unless they were paid

the arrears. His action, sanctioned by the court,

in allowing items within the scope of the orders

of the court appears to have been careful, dis-

criminating and judicious, so far as the facts can

be arrived at from the record. It cannot be

affirmed that no items which accrued before the

appointment of a receiver can be allowed in any

case. Many circumstances may exist ivhich may
make it necessary and indispensable to the business

of the road and the preservation of the property,

for the receiver to pay pre-existing debts of certain

classes out of the earnings of the receivership,

or even the corpus of the property, under the

order of the court, with a priority of lien. Yet

the discretion to do so should be exercised with

very great care. The payment of such debts

stands, prima facie, on a different basis from the

payment of claims arising under the receivership,

while it may be brought within the principle of
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in any way. authority for the contention of appellees'
that labor and materialmen are in any event, and
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regardless of diversion, entitled to payment from the

corpus of the fund. The Master's analysis of the

case is, it seems to us, accurate and we cannot improve

upon it. He says (p. 20)

:

''On this I observe that while the appellants

are stated by the court as questioning the orders

of August 26th, 1874, appointing the receiver, and
so far as it empowered him to pay arrears for

operating expenses within ninety days, the court

says nothing about this order in terms, but after

discussing the doctrine of Wallace vs. Loomis men-
tions specifically the subsequent order of October

3, 1874. It is true that most of the discussion in

the opinion related specifically to amounts due to

connecting lines, but it is specifically shown that

the master's examination of the receiver's account

was on the point of the necessity of payment by
the receiver of items due for operating expenses

when he took possession. The opinion further

points out that the master disallowed several items

paid by the receiver, even where the claims were
made on the ground that no further supplies

would be furnished unless arrears were paid. In

the opinion of the Supreme Court, then, even this

fact would not always justify payment by the

receiver. The opinion then continues:

** 'It cannot be affirmed that no items which

accrued before the appointment of the receiver

can be allowed in any case.'

"A careful reading will show that the court is

not considering the allowance of priority but the

allowance to the receiver of payments which he has

made. In the rest of the quotation it will also be

observed that what the court is talking about is

the necessity of payment by the receiver, and the

opinion explains why under the theory of Wallace
vs. Loomis, while the ))ayment of such pre-existing

debts stands, prima facie, on a different basis from
the payment of claims arising under a receivership,
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tlie necessities of continued operation of tlie road
under the receivership may justify tlie action of
tlic receiver in payin^^ tlicni and of the court in
niaJviuK tlie payment a tirst lien on the proj)orty.
I tlierefore conchide that payments made under
the order aIN)\vin^ tlie receiver to pay pre-existing
operating expenses were the subject of specific
consideration by the Sui»reme Court, and secondly,
that justification of their payment must be based
not on any inherent rigiit to payment, but ujion
considerations of imperious necessity arising dur-
ing the receivershij) and making it necessary for
him to pay them so as to kee]) the road operating.
This is the view taken by Mr. Justice Hohnes in
Gregg vs. Metro])olitan Trust Comjjany, 197 U. .S.,
which will be subse<|uently considered. Thus, tlie

scarcity of labor and the jiossibility that he may
lose his operating force unless arrearages are
paid may justify the receiver in keeping his
force together by paying arrearages, and his pay-
ments will be approved and made ^a first lien.
So, it may be imagined, that the continuance of a
favorable contract for supplies at a price lower
than those prevailing might justify the receiver
in exceptional cases in paying back debts and
the court in preferring them. So of the illustra-
tions given by the Supreme Court. The case goes
no further."*******
"The case may be regarded as deciding nothing

more than that receivership debts will be made a
first lien; that pre-existing debts if paid by the
receiver on the ground of pressing necessity may
be allowed him in his accounts and (se.mhle)
receiver's certificate issued to obtain funds for
that purpose will be allowed as a first lien. It
does not decide that if pre-existing labor or supply
claims are not jiaid and no necessity arises for
securing their payments by receiver's certificates
that they will be paid at a later stage of the
litigation by reason of any inherent equity."
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It should l)e remembered that the Supreme Court

in the later cases of

St. Louis R. R. Co. v. Cleveland R. R. Co., 125

U. S. 658; 31 L. Ed. 837 (1888),

and in

Gregg v. Mercantile Trust Co., 197 U. S. 183;

49 L. Ed. 717,

held that in the Miltenherger case and in the lUinois

Midland case, later considered, a diversion had been

found, and we suggest that the later cases would

not have so emphasized its existence had they not

admitted its imi)ortance. Bearing in mind, then, that,

in any event, the Supreme Court has determined that

a diversion existed in the Miltenherger case, we sub-

mit that the doctrine of that case may be accurately

stated as follows:

(1) Certain debts, incurred before the appointment

of a receiver may be allowed priority out of either

income or corpus.

(2) Such payments may be made out of income,

regardless of diversion and regardless of whether the

income accrued prior to or during the receivership.

(3) Such payments will only be made out of the

corpus of the fund when special circumstances exist.

(4) These special circumstances must consist either

(a) in proof of a diversion of current income which

should have gone to the payment of general creditors;

or, (b) in a showing that the nonpayment of certain
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iiulebtediicss incurred prior to the appointineiit of the

receiver would result in the destruction of the road.

Tlie considerations thus sanctioned by Mr. Justice

liiatchford are two, and two only: the first, that where
a diversion has been discovered, eciuity and good con-

science will require that that which has been improperly
taken shall be restored; the second, the necessity from
the point of view of all jjarties interested that the
road be kej.t running. The only circumstances sug-

gested in the Miltenberger case which will warrant the

imposition of a lien prior to that of the trustee, in

the absence of diversion, is the necessity for payment;
if the preservation of the property does not require
payment an allowance would be improper. The claim-
ant has no eciuity when this ground for payment is

assigned, but the payment is made because the pro-
tection of the trust res demands it. Payments so
made and priorities based on diversion of current
income are distinct, unrelated and grounded on dif-

ferent princi])les, the claimant only being able to him-
self assert his right to preferential payment when a
diversion is shown, although he may be fortunate
enough to be paid out of the corpus of the fund
if the payment of his debt is necessary^ to keep the
road running. We shall later show that the Master's
construction of the Miltenberger case is consistent with
the decisions in the Union Trust case and in the Gregg
case, and is, in fact, the construction which liv. Justice
Holmes in the latter case insists upon. We also sug-
gest that, even though in the Miltenberger case the
receiver was, at his appointment, given the power to
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make certain necessary payments, the court plainly

draws a distinction between the permission to make

necessary payments and an order to pay certain

indebtedness, and holds that, unless certain payments

are made, through pressure and necessity, it was

proved that they were not necessary to keep the road

running, and, hence, were not properly met out of

the corpus of the property. The case, in other words,

refers to the duty of a court of equity to protect a

trust res in its hands; it does not deal with the rights

of claimants to enforce the payment of their claims

from the corpus of the fund.

In

Union Trust Co. v. Souther, 107 U. S. 591 (1883),

a receiver, appointed in a foreclosure proceeding, was

directed to pay out of net income of the receivership

all amounts due and owing by a railroad company

for labor and supplies that might have accrued in

the operation and maintenance of such railroad prop-

erty within six months immediately preceding the ren-

dition of the decree. During the receivership the

net earnings of the road exceeded $200,000. This

amount was, however, expended in permanent improve-

ments and in i)urcliasing rolling stock and real estate,

and a large proportion of the six months' labor and

supply claims were unpaid. The court held that there

had been a diversion by the receiver, and that the

income of the receivership, belonging as it did in

equity to the labor and supply claimants, should have

been devoted to the payment of those claimants, and
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that, since it was used I'or i)uri)i)ses whit-h increased

the security oi' the niortpi^'ee, the latter slioukl be

forced to restons for tlie l)enefit of creditors, that

which it ha«l withdrawn. The case ck-arly follows

the doctrine announced in Fosdick c. ScIkiU, supra, and

the rule for wiiich we are contending.

In

Union Trust Co. r. Waller, 107 U. S. 596 (1883),

the same court, speaking through Mr. Justice Waite,

once more affirmed the (h)ctrine of Fosdick v. Sclmll,

supra.

In

Burnham v. Boum, 111 V. S. 776 (1884),

the oi>inion was once more written by Chief Justice

Waite. A mortgage of railroad property had been

given by Burnham and others in 1871, but no interest

was i)aid upon the bonds. The company remained in

possession and operated the road until January, 1875,

when the trustees brought suit in a state court for

foreclosure of the mortgage and the appointment of

a receiver. No special provision was made in the

order ajipointing the receiver for the payment of debts

then owing for current expenses. The claim of Bowen

arose on account of coal furnished to the railroad

company during the year 1874 for locomotive use.

The case was thereafter removed to the Circuit Court

of the United States, and another receiver appointed.

Under orders from the latter court, the receiver paid

from his earnings, which amounted to more than

twenty-five thousand dollars, eight thousand dollars
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in satisfaction of a suit for the foreclosure upon lands

occupied by a depot and office, and fifteen thousand

dollars on judgments for right of way. The court

later gave a decree in favor of Bowen and created a

lien in his favor on the property of the railroad in

the hands of the trustees under the decree of fore-

closure, and provided for a sale if the claim was not

paid. The trustees appealed. The court said:

"It is said, however, that as no part of the

income, before the appointment of the receiver,

was used to pay mortgage interest or to put

permanent improvements on the property or to

increase the equij^ment, there was no such diver-

sion of the funds, belonging in equity to the labor

and supply creditors, as to make it proper to

use the income of the receivership to pay them.

The debt due Bowen was incurred to keep the

road running, and thus preserve the security of

the bond creditors. If the Trustees had taken

possession under the mortgage, they would have

been subjected to similar expenses to do what
the company, with their consent and approbation,

was doing for them. There is nothing to show
that the receiver was appointed because of any
misa])propriation of the earnings by the company.

On the contrary, it is probable, from the fact

that the large judgment for the right of way
was obtained about the same time the receiver

was appointed, that the change of i)ossession was
effected to avoid anticipated embarrassments from

that cause. But, however that may be, there cer-

tainly is no complaint of a diversion by the com-

pany of the current earnings from the payment

of the current expenses. So far as anything

appears on the record, the failure of the company
to pay the debt to Bowen was due alone to the

fact that the expenses of running the road and

preserving the security of the bondholders were



37

greater tliaii the receipts from the business. Under
these circumstances, we think tlie debt was a

cliart^c in t'(|nity on the ('oiilinirm^- inconic, as

well that wliic'Ii came into the hands of the court

after the receiver was appointed as that before.

Wlien, therefore, tlie court took the earnings of

the receiversliip and ajiplied them to the payment
of the fixed charges on the railroad structures,

thus increasing the security of the bondholders

at the expense of the labor and supply creditors,

there was such a diversion of what is denominated
in Fosdick v. Schall, the 'current debt fund,' as

to make it pro]ier to re(juire, the mortgagees to

l)ay it back. So far as current expense creditors

are concerned, the court should use the income
of the receivership in the way the comi>any would
have been bound in e(iuity and good conscience

to use it if no change in the possession had been
made. This rule is in strict accordance with the

decision in Fosdick v. Schall, which we see no
reason to modify in any particular. * * *

"We do not now hold any more than we did

in Fosdick v. Schall, or Huidekoper v. Locomotive
Works, 99 U. S. 260, that the income of a railroad

in the hands of a receiver, for the benefit of

mortgage creditors who have a lien ujion it under
their mortgage, can be taken away from them and
used to pay the general creditors of the road.

All we then decided, and all we now decide, is

that if current earnings are used for the benefit

of mortgage creditors before current exi)enses

are paid, the mortgage security is chargeable in

equity with the restoration of the fund which
has been thus imi)roperly ai)plied to their use."

This case requires no comment other than that it

follows Fosdick v. Schall with unrestricted approval,

and specifically repeats the rule which the Supreme

Court has followed from the first to the last of its

decisions.
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The case of

Union Trust Co. v. Illinois Midland Ry. Co., 117

U. S. 434,

was decided in 1886, the opinion being written by

Mr. Justice Blatchford. In 1875, suit was brought

in the state court of Illinois by one Hervey, a stock-

holder owning a majority of the stock of tlie con-

stituent corporations of the lUinois Midland Railway

Company and by two judgment creditors of one of the

constituent companies with executions returned unsatis-

fied, a receivership and the marshaling and payment

of all claims against the company being sought. The

railroad appeared on the same day, and submitted to

the order of the court, and a receiver was thereupon

appointed. In the order of appointment the receiver

was directed to pay out of the moneys that should

come into his hands from the operation of the rail-

road his current expenses, sums due or to become due

to connecting lines from interchange of business or

contract service, taxes, and all amounts due to

operatives and employees, rendered within six months

prior to liis appointment; all amounts due for sup-

plies purchased and used in operating the railroad dur-

ing that period and for supplies furnished to laborers

and credited against their labor, and such amounts

as might be due for rentals of rolling stock. On

October 16, 1875, an amended ])ill brought in as co-

plaintiffs Waring Brothers, owners of stocks and

bonds, and numerous other creditors of the various

constituent corporations. Later trustees of certain

mortgages covering the properties of the constituent
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coinpanies i)eeame parties defendant. In September,

1877, the I'nion Trust Company, trnstoe under three

dilTerent mortgages, was admitted as a j)arty defend-

ant. l!i Fchruary, 1878, the Union Trust Comi)any

tiled its hills in the United States Circuit Court to

foreclose various mortgages against the defendant and

its constituent companies, and the stockholders' suit

was removed to the United States Circuit Court and

the various causes consolidated. The Federal court

api)ointed its receiver, in place of the })rior receiver,

in December, 1878. A reference was ordered on the

receiver's rei)ort to examine into certain matters relat-

ing to the issuance of receiver's certificates. Mr.

Justice Harlan, in .June, 1885, sitting in the Cir-

cuit Court, made a final decree disposing of various

litigated (juestions and providing for the sale of the

mortgaged property and distribution of the proceeds.

The trustee and various bondholders appealed. The

chief question of the appeal involved the priority

awarded to sixteen receiver's certificates. Most of

these certificates were issued for expenses of the

receivership and to that extent the case is not in

point as regards the question here considered, their

allowance being plainly proper. The court, however,

referred to the trust deed relied upon by the Paris

and Decatur bondholders as warranting the issuance

of all receiver's certificates considered in the opinion,

saying:

"The strenuous contention on the part of the
Paris and Decatur bondholders is that a court of
chancerj^ had no power, by a receiver and with-
out their consent, to create, on the corptis of the
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property, anj^ lien taking priority over the mort-

gage lien. But these bondholders were represented

by their trustee, the Union Trust Company. It

filed a bill in the federal court as early as Decem-
ber, 1876, to foreclose the Paris and Decatur mort-

gage; and it was made a party, on its own petition,

to the suit in the state court, in September, 1877.

The Paris and Decatur mortgage provided that

in case of default for six months in paying interest

on the bonds (and such default occurred at latest

on January 1, 1876, and the six months expired

July 1, 1876, more than three months before any
order was made on which any of the certificates

were issued), all the bonds should become due and
the lien might be enforced, and the trustee might
enter on the property and operate it till sold, and
make all needful repairs and replacements, and
such useful alterations, additions and improve-
ments to the road as might be necessary for its

proper working, and pay for them out of the

income; and also that in case of a default so

continuing, the trustee might foreclose the mort-

gage by legal proceedings or sell the property

by public auction; and should, in case of such sale,

deduct fro7n the proceeds all expenses incurred in

operating, managing or maintaimng the road or

in managing its business, and thereafter apply

the proceeds to pay the bonds. In the face of

these provisions of the mortgage under which the

bonds are held, and of the facts before recited

as to the negligence of the trustee all the while

the property was in the hands of the court, it

does not at all comport with the principles of

equity for the bondholders now to insist that the

want of affirmative consent by them or their trustee

could paralyze the arm of the court in the dis-

charge of its duty. The want of that aid which

it was the duty of the trustee and the bond-

holders to give to the court in discharging its

responsible functions, with the road o])enly in

charge of the receiver and being run by him, and
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his acts plain to view, and the interest on the

bonds in arrear, cannot be urged to a court of

equity as a ground for denying its i)ower to do

what was tliought by it best for the interests of

all concerned, including even those who thus will-

fully stood aloof."

After disposing of certificates covering indebtedness

of the receivership, the court turned to the provisions

of the final decree which gave priority to six items,

those numbered 1 to 5 being for expenses of the

receivership, not re(iuiring further consideration here,

and number 6 being as follows

:

"Amount of wages due emi)loyees of the Illinois

Midland Company within six months immediately

preceding the appointment of the first receiver."

In discussing the portion of the decree covering

all six of the items appealed from, the court said:

"As to items 1, 2, 3, 4 and 5: while it is admitted

that these debts were incurred for the ordinary

expenses of the receivers in ojierating the road,

it is contended that they are entitled to priority

only out of the income of the road, and not out

of the proceeds of the i)roperty itself. Of course,

such items are payable out of income, if any,

before the corpus is resorted to, but that may
be resorted to when the items are proper ones

to be allowed for operating expenses, after scrutiny

and opportunity for those opposing to be heard."

Item six, it will be observed, is not referred to or

mentioned, and it is at no place given special discus-

sion. The claim was, however, allowed, the court,

referring to the order in which receivers were ap-

pointed, saying:
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*'The terms of these orders do not impair or

exclude the ample authority which the court would
otherwise have, and otherwise has, to order the

claims in question to be paid out of the property
itself, with priority.

''The claims embraced in the six items have
been carefully scrutinized and reported on favor-

ably by the commissioner, and allowed by the

circuit court, within and in accordance with the

principles above laid down, and we think that all

of them, including the 'six months' labor claims'

were properly allowed."

The court later approved the action of the lower

court in not giving preference over the bonds to claims

called "six months' supply claims", the lower court

having made no order for their payment, and closed

with the following declaration:

"We are of opinion that (with the exception of

debts for taxes and receivers' certificates issued

to borrow money to pay taxes or to discharge

tax liens) there should be no priority or prefer-

ence, among the debts and claims, whether re-

ceivers' certificates or other debts, which are

allowed precedence over the mortgage bonds of any
road; but that all should stand alike, notwithstand-

ing any orders heretofore made, and that the decree

should so provide."

In this case it is to be noted:

(1) That it was provided in the trust deed in case

the property was sold by the trustee the bonds should

not be paid until all expenses incurred in operating,

managing or maintaining the road, or in managing

the business, had been met, thus specifically authorizing,

as the court found, the payment of laborers' claims,

which were finally allowed.
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(2) As was latiT pointed out in the cases of

St. Louis etc. Co. V. Cleveland etc. Co. and Gregg v.

Mercantile Tnust Companij, a diversion was found in

this case wliic li. of itself, warranted the order, as made.

(3) The payment is stated by the court to have

been made in accordance with the principle announced

in the Miltenberger case.

(4) There can be no preference or priority among

themselves of debts entitled to priority, labor and

supply claimants being required to share equally in

any fund to which they may be held entitled to resort.

The case of

Porter v. Pittsburg Bessemer Steel Co., 120 U. S.

649 (1887),

deals only with the rule governing priority of claims

for construction, and is not in point here.

Perm v. Calhoun, 121 U. S. 251,

decided in 1887, is interesting as approving the doc-

trine of the earlier cases, but sheds no additional light

on the questions here presented.

Sage v. Memphis and Little Rock R. R. Co.,

125 U. S. 361 (1888),

deals only with the appointment of a receiver at the

instance of a judgment creditor, without execution

returned unsatisfied, and does not discuss the question

of the priority of six months' operating claims.

In

Union Trust Co. v. Morrison, 125 U. S. 591 (1888),

priority is allowed against the proceeds of sale because
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a diversion was shown, the decision being squarely

rested on Fosdick v. Schall, supra, Miltenherger v.

Logansport Ry. Co., supra, and Union Trust Co. v.

Illinois Midland Ry. Co., supra.

We next cite

St. Louis A. & T. H. R. R. Co. v. Cleveland C. C.

S I. Ry. Co., 125 U. S. 658 (1888).

The case is worthy of note for two reasons: first,

because it declares that priority will be allowed only

upon income or against the proceeds of sale in case

of a diversion of income; and, second, for its statement

that the cases cited in the opinion, including the

Miltenherger case and the Illinois Midland case, were

instances where diversion had been shown. This state-

ment is referred to as an authority, and approved, by

Justice Holmes in the Gregg case, as will be hereafter

noted. We quote as follows from the opinion (pp. 673-

674):

''There are cases, it is true, where, owing to

special circumstances, an equity arises in favor of

certain classes of creditors of an insolvent rail-

road corporation, otherwise unsecured, by which

they are entitled to outrank in priority of pay-

ment, even upon a distribution of the proceeds

of a sale of the body of the property, those who
are secured by prior mortgage liens. Illustra-

tions and instances of these cases are to be found

in Fosdick v. Schall, 99 U. S. 235; Miltenherger v.

Logansport C. S S. W. R. Co., 106 U. S. 286;

Union Trust Co. v. Souther, 107 U. S. 591;

Burnham v. Bowen, 111 U. S. 776; Union Trust

Co. V. Illinois Midland R. Co., Ill U. S. 434

Dow V. Memphis & L. R. R. Co., 124 U. S. 652

Sage v. Memphis d L. R. R. Co., 125 U. S. 361

and Union Trust Co. v. Morrison, 125 U. S. 591
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Tlie rule goveniiu^' in all these eases was stated
by Chief Justice Waite in Biunhum v. Bowen, 111
r. S. 77(), 78.3, as follows: 'That if current earn-
ings are used for tiie benefit of mortgage creditors
before current expenses are paid, the mortgage
security is chargeable in eciuity with the rest'ora-
tion of tlie fund which has been thus ini})roi)erly
applied to their use.' There has been no de-
parture from this rule in any of the cases cited;
it has been adhered to and reaffirmed in them all."

In

Wood V. Guarantee Trust & Saft Deposit Co., 128

U. S. 416 (1888),

the Supreme Court refused to extend the principle of

priorities to cases other than those which concerned
public service corporations; and in

Thompson v. White Water Valley R. R. Co., 132

U. S. 68 (1889),

and in

Toledo etc. R. R. Co. v. Hamilton, 134 U. S. 296

(1890),

the court refused priority to construction claims.

The two cases of

Kneeland v. American Loan and Trust Co., 136

U. S. 89 (1890),

and

Kneeland v. Bass Foundry & Machine Whs., 140

U. S. 592 (1891),

are authorities for the general proposition that necessary

expenses of a receivership will be made a charge upon
the property itself, independently of income or the diver-

sion of income. We shall later have occasion to further

discuss these decisions.
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In

Morgan's Louisiana and Texas R. R. Co. v. Texas

Central Ry. Co., 137 U. S. 171 (1890),

a claim for priority which was based upon money loaned

was denied upon the ground that, no matter to what

use the money was devoted, the claim itself lacked the

essentials which would entitle it to preferred payment.

The case, which was decided by Chief Justice Fuller,

repeats the rule of Fosdick v. Schall and states that a.

diversion of current income is necessary for the dis-

placement of the mortgagee's lien, with the possible ex-

ception that, under circumstances such as those which

were made to appear in the Miltenberger case, where

the pursuit of any course other than the payment of

prior claims might lead to cessation of operation, such

payment might be warranted out of income, and would,

if necessary, be made a charge on corpus.

In

Virginia and Alabama Coal Co. v. Central R. R.

ami Backing Co., 170 U. S. 355 (1898),

the litigation was initiated by a stockholder who sought

to obtain the cancellation of a lease of the property of

the defendant, a temporary receiver being appointed in

March, 1892. The lessees appeared and disclaimed any

rights under the lease, and, later in the same month,

the preliminary receivers and others were appointed a

board of receivers to take charge of the railroad pending

the reorganization. As ancillary to the stockholder's

bill the defendant railroad in 1892 filed a bill against

the trustee and other creditors averring its insolvency,

default in the payment of interest, and requesting the
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court to call upon its creditors to corae into court, and

that the court administer the property for tlie benefit

of all interested. The trustee assente<l to tlie continu-

ance of the receivership. In .lanuary, 1893, the trustee

filed its hill I'or foreclosure of the mortgage

and the receivership was extended to that bill. The

Alabama Coal Company filed an intervening petition

based on engine coal furnished to the Danville Comi)any

while operating the Central Company's railroad, pur-

suant to contract. Recovery was sought out of the in-

come of the receivership. The Circuit Court allowed

recovery for coal used after the receiver was appointed,

payable out of current earnings of the receivership. The

Circuit Court of Appeals allowed priority also out of

the income for the coal used during the receivership and

the coal used prior to the receivership. It was stipu-

lated that, under the receivership, a sum greater than in-

tervenor's claim had been expended from income for the

permanent improvement of the railroad. In considering

the problem, thus raised, the court said (p. 365)

:

"It is inmiaterial in such case, in determining the

right to be comjiensated out of the surplus earnings

of the receivership, whether or not during the ojiera-

tion of the railroad by the com})any there had been
a diversion of income for the benefit of the mortgage
bondholders, either in payment of interest on mort-
gage bonds or exj)enditures for permanent improve-
ments upon the property. Nor is the equity of a
current suj^ply claimant in subsequent income aris-

ing from the oi)eration of a railroad under the di-

rection of the court affected by the fact that while

the company is operating its road its income is mis-
a])propriated and diverted to purposes which do not

inure to the benefit of the mortgage bondholders
and are foreign to the beneficial maintenance, pres-
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ervation, and improvement of the property. This
principle finds support in Miltenberger v. Logans-
port, C. & S. W. Railway Company, 106 U. S. 286,

311, 312, the decision in which case was approvingly
referred to in Union Trust Co. v. Illinois Midland
R. Company, 111 U. S. 434, and in the recent case

of Thomas v. Western Car Company, 149 U. S. 95,

110."

The court considered it unnecessary to detennine

whether there had been diversion of income either before

the receivership or during the receivership, since the

equity of the intervenor extended to any surplus income

of the receivership and there was such a surplus. It

is, of course, apparent that the Supreme Court was here

repeating its, by this time, familiar doctrine that surplus

income which had been earned during the receivership

might be used to pay creditors of the receivership or of

a limited period prior thereto.

In

Southern Railway Co. v. Carnegie Steel Co., 176

U. S. 257 (1900),

the question presented was whether or not a company

which furnished, prior to the appointment of a receiver,

steel rails which were necessaiy for the operation of the

railroad should be paid ahead of the trustee under the

deed of trust out of the income from the property which

accrued during the receivership. The court determined

that the claim was entitled to preference out of earnings,

investigated the facts as to what had been done with the

earnings of the property that originally came into the

hands of the receiver, as well as the earnings of the

receivership, stated that large sums had been expended

in the payment of interest, sinking fund and car trust
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di'l)ts, and for constiuctioii and i'(|nii)in('nt, and that a

clear case of diversion was shown. The conclusion

reached by the court, speaking through Mr. Justice

Ilarhm, is thus exj)ressed (pj). 29fi-297)

:

" • • * our conclusion is that, as current earnings

wliicli should have heen a))i)lied in meeting current ex-

penses or liabilities, including the debt due the Car-
negie Company, were diverted for the benefit of

the mortgage creditors, it was the duty of the court

to see that that com])any was reinstated in its claim

of priority over the mortgage creditors in the dis-

tribution or application of the net earnings of the

company."

It will thus be seen that the recovery is based upon

diverted income, and that it is held that a claim, to be

allowed, must be such as would ordinarily be met out of

such income, and that jiriority is only allowed to the

extent of the diversion.

In

Lackawanna Iron and Coal Co. v. Fanners Loan

& Trust Co., 176 U. S. 298 (1900),

which concerned an alleged priority on account of steel

rails purchased by the railroad company, such rails being

imperatively needed for the safe transportation of per-

sons and property, the court affirmed the decision of the

lower court in rejecting the priority asserted, saying (p.

315):

"But we are of opinion that such expenditures as

those incurred in the making of the contracts with
the Lackawanna Company were not such as are
made in the ordinary course of the operations of a

railroad, and cannot be deemed current debts within
the rule that a railroad mortgagee when accepting
his security impliedly agrees that the current debts
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of a railroad company contracted in the ordinary
course of its business, in order to keep it a going
concern, shall be paid out of current receipts be-

fore he has any claim upon such income. Southern
R. Co. V. Carnegie Steel Co., 176 U. S. 257. They
are rather to be regarded as extraordinary expendi-

tures, outside of the ordinary course of business

and incurred for purposes, not of repair, but of con-

struction. This court has said that it is the excep-

tion, not the rule, that the priority of mortgage liens

can be displaced. Kneeland v. American Loam S
T. Co., 136 U. S. 89; Thomas v. Western Car Co.,

149U. S. 95."

This case, like the preceding, it will be observed, pro-

ceeds strictly on the income theory of priorities, and de-

termines that the claim asserted was not, in its nature,

for a current debt.

The last case to be considered by the Supreme Court,

and the one which we consider the most important case

on the subject of prereceivership debts, is

Gregg v. Metropolitan Trust Co., 197 U. S. 183,

decided March 6, 1905, the opinion being written by Mr.

Justice Holmes.

The case is of such extreme importance in consider-

ing the problem now under discussion that a thorough

examination of it is warranted. The petitioner, in pur-

suance of a contract of December 1, 1896, delivered rail-

road ties to the value of $4709.53 in May and June, 1897.

A receiver was appointed in proceedings for the fore-

closure of two railroad mortgages on June 1, 1897. The

receiver found on hand a portion of the ties of the value

of $3200, and these ties were later used by him in the

maintenance of the railroad. The petitioner's claim
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was against the corpus of tlie I'lmd in the receiver's

hands, after sale, for these and other necessary supi)lies

furnislied within six months, amounting in all to $G804.

The petitioner waived a special claim against the re-

ceiver for the ties received after the receivership, Imt

claimed a lien for $3200 for the ties on hand, not re-

turned to him after the receiver's ai)pointment. It was

admitted that the claim was for cross ties essential to the

replacement of ties decayed in the current operation of

the railroad, and was a necessary oj^erating expense in

keeping and using the railroad and preserving the prop-

erty in a fit and safe condition as such. There was no

income on hand and no diversion of income shown, and

the question was squarely presented whether, under the

circumstances, the supplies could be paid for out of the

proceeds of sale. The petition was denied by the Circuit

Court and by the Circuit Court of Appeals, and, cer-

tiorari being allowed, the decision of the Circuit Court

of Appeals was affirmed by the Supreme Court. We
quote as follows from the opinion of Mr. Justice Holmes

(pp. 186-7)

:

'*The case stands as one in which there has been

no diversion of income by which the mortgagees
have profited, or otherwise, and the main question

is the general one, whether, in such a case, a claim

for necessary supplies furnished within six months
before the receiver was appointed should be charged
on the corj^us of the fund. There are no special cir-

cumstances affecting the claim as a whole, and if it

is charged on the corpus it can be only by laying
down a general rule that such claims for supplies

are entitled to precedence over a lien expressly creT

ated by a mortgage recorded before the contracts

for supplies were made. An impression that such
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a general rule was to be deduced from the decisions

of this court led to an evidently unwilling applica-

tion of it in New England R. Co. v. Carnegie Steel

Co., 21 C. C. A., 219, 33 U. S. App. 491, 75 Fed. 54,

58, and perhaps in other cases. But we are of opin-

ion, for reasons that need no further statement

{Kiieeland v. American Loan & T. Co., 136 U. S.

89, 97, 34 L. Ed. 379, 383, 10 Sup. Ct. Rep. 950),

that the general rule is the other way, and has been

recognized as being the other way by this court.

'

' The case principally relied on for giving priority

to the claim for supplies is Miltenberger v. Logans-

port, C. S S. W. R. Co., 106 U. S. 286, 27 L. Ed.

117, 1 Sup. Ct. Eep. 140. But, while the payment

of some pre-existing claims was sanctioned in that

case, it was expressly stated that 'the payment of

such debts stands, prima facie, on a different basis

from the payment of claims arising under the re-

ceivership.' The ground of such allowance as was
made was not merely that the supplies were neces-

sary for the preservation of the road, but that the

payment was necessary to the business of the road,

—

a very different proposition. In the later cases the

wholly exceptional character of the allowance is ob-

served and marked. Kneeland v. American Loan &
T. Co., 136 U. S. 89, 97, 98; Thomas v. Western Car

Co., 149 U. S. 95, 110, 111; Virginia & A. Coal Co. v.

Central R. S Bkg. Co., 170 U. S. 355, 370. In Union

Trust Co. V. Illinois Midland R. Co., 117 U. S. 434,

465, labor claims accruing within six months

before the appointment of the receiver were allowed

without special discussion, but the principles laid

down in the Miltenberger case had been repeated in

the judgment of the court, and the allowance was said

to be in accordance with them. It would seem from

St. Louis, A. & T. H. R. Co. v. Cleveland, C. C. S I.

R. Co., 125 IT. S. 658, 673, 674, that in both those cases

there was a diversion of earnings. But the payment
of the employees of the road is more certain to be

necessary in order to keep it running than the pay-

ment of any other class of previously incurred debts.
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'* Cases like Union Trust Co. v. Souther, 107 U. S.

591, where the order appointing the receiver author-

ized him to pay debts for hibor or supi)lies furnished

within six months out of income, stand on the si)ecial

theory which has been developed with regard to in-

come, and afford no authority for a charge on the

body of the fund. Fosdick l\ Schall, 99 U. S. 235;

Burnham v. Bowen, 111 U. S. 776; Morgan's Louisi-

ana & T. R. £ S. S. Co. V. Texas C. R. Co., 137 U. S.

171; Virginia & A. Coal Co. v. Central R. & Bkg.

Co., 170 U. S. 355; Southern R. Co. v. Carnegie

Steel Co., 176 U. S. 257. It is agreed that the pe-

titioner may have a claim against surplus earnings,

if any, in the hands of the receiver, but that ques-

tion is not before us here."

Mr. Justice Holmes then proceeded to discuss the order

appointing the receiver. He pointed out that this order

gave him authority but did not direct him to make

various payments, among others, payment of employees

and other persons having claims for wages, services,

materials and supplies, due and to become due, and

authorized him to borrow money on receiver's certifi-

cates for the purpose of paying equipment trust debts

and pay rolls accrued within six months prior to his

appointment. Justice Holmes determined that while the

receiver was thereby authorized to pay these debts he

was not required to do so. In this connection we quote

as follows from the opinion (p. 189) :

n* * * -^ -g jjQ^ necessary to answer this conten-

tion at length. The original order gave the petitioner

no such rights as he asserts. It would have been a

stretch of authority for the receiver, in his discre-

tion, to apply the borrowed money to this debt. At
least, he was not bound to do so. The petition on
which the original order was made stated that the

money was wanted to pay certain obligations, 'or
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such much thereof as may be necessary,' embodying
the distinction which we have drawn from the cases.

We already have intimated that the payment of

railroad hands might stand on stronger grounds

than the payment for past supplies ; and, if the pay-

ment was wrong, it would not be righted by making
another, less obviously within the scope of the de-

cree.
'

'

Mr. Justice McKenna, in an opinion in which Mr.

Justice Harlan and Mr. Justice White concurred, dis-

sented from the majority opinion upon the ground

that the supplies were necessary to keep the road a

going concern, and that, since, by their use, the road

was in fact kejDt going, the claim should be allowed. The

reasons thus advanced form the basis of what is termed

''the going concern theory" contended for by appellees.

It is submitted that, in this case, the rule regarding

claims for labor and materials furnished prior to a re-

ceivership invoked by the mortgagee is definitely settled.

In such cases there will be no allowance in the absence

of diversion. To this general statement there is one

exception, an exception which, finding its beginning in

the case of Miltenberger v. Logmisport Ry. Co., supra,

is that where the payment of certain prereceivership

claims is necessary to the continued business of the road

such payment may be made even out of the corpus of

the property. Mr. Justice McKenna dissented from the

rule, thus laid down, upon the ground that a distinction

could not be logically made between supplies that were

necessary for the preservation of the road and those

that were necessary to the business of the road. The

contention of Justice McKenna is unquestionably right,
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but it is, with all deference, submitted that Justice

Holmes made no such distinction. The distinction con-

sidered in the majority opinion was not between supplies

which were necessarj' for the preservation of the road

and those which were necessary to the business of the

road, but is between supplies which were necessary

(when priority will not be allowed in the absence of di-

version), and payment which was necessary for the con-

tinued business of the road, as Mr. Justice Holmes says,

*'a very different proposition."

As the Master has aptly said (Report on Law, p. 77)

:

"The necessity of the supplies themselves is an
immaterial factor. What the majority opinion

emphasizes as the exception contained in the Mil-

tenberger case is the nesessity of payment.'

'

This, the court says, will justify the receiver in

paying the claim in order to keep the road under his

charge an operative property. The one exception,

therefore, noted by Justice Holmes to the rule that

there can be no priority allowed in the absence of

earnings or the diversion of earnings, arises out of

the necessity of payment or, as Judge Phillips desig-

nates it, "the imperious necessity of the situation".

The fact that the debt arose out of supplies which

were necessary to keep the road a going concern does

not justify an allowance of priority.

It is objected by appellees that, under a doctrine

such as that here suggested, no claim for priorities

would ever arise since, if paid, the claims would be at

an end, and, if not paid, the passage of time and the

continued running of the road would prove that the
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necessity was nonexistent. The Master makes this

forceful reply to that objection (Rep. on Law, p. 78)

:

"The reply is that this is true. In the excep-

tional case supposed, the question would come up
either on an examination of the receiver's accounts

to determine whether the payment should be

allowed to him, or possibly where receiver's cer-

tificates had been issued and given in payment
of the claims under order of court. It is not

likely that the order, thus made, on the court's

view of a then present necessity would be after-

ward reversed because events had proved that the

court was wrong."

From the decisions here examined, commencing with

Fosdick V. Scliall, which was decided in 1879, to the

Gregg case, the opinion in which was delivered in

1905, we submit that an harmonious set of rules upon

this subject has been announced; that the income

of an operated railroad accruing both before and after

the appointment of a receiver may be used to pay

the debts of operation incurred within a limited period

prior to the appointment of the receiver; that, if such

income is diverted either prior to the appointment or

during the receivership itself, the mortgagee may, at

the instance of an unsecured creditor whose claim

comes within the limited class constantly referred to

in the cases, be forced to restore that which it has

inequitably withdrawn; that, unless there has been

such diversion to the benefit of the mortgagee, no

such restoration can be demanded, and that the prior

lien of the trustee cannot be postponed. To this rule

the one exception previously discussed may be added,

that if a necessity for paying certain debts is made to
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appear, siu'li necessity being founded upon the propo-

sition tliat, without their payment, continued operation

of the property will be jeopardized, the court may,

for the payment of such debts, impose a lieu upon

the corpus prior to that of the trustee. This is the

only exception to the general rule.

The Master concluded, from his examination of the

decisions previously considered, that the rule for which

we are contending was so definitely settled by them

that he might properly omit a detailed discussion of

the cases decided on circuit. The reasonable limits

of this brief very obviously warrant us in following

that precedent. We shall, however, briefly refer to

the rule laid down in the different circuits and to

the leading cases in each circuit.

First Circuit.

In

Wood V. New York S New England Ry. Co., 70

Fed. 741,

decided by the Circuit Court, and in

New England Ry. Co. v. Carnegie Steel Co., 75

Fed. 54,

decided by the Circuit Court of Appeals, it was deter-

mined upon the supposed authority of the Miltenherger

case that a court of equity, when called upon to fore-

close a mortgage upon railroad property, miglit prop-

erly give priority to claims of laborers and those who

furnished supplies necessary to keep the road a going

concern from day to day regardless of the diversion

of current income.



58

In the Gregg case, Mr. Justice Holmes, referring to

the rule that labor and supplies were in some instances

asserted to be entitled to priority over the bonds, said

(p. 187):

**An impression that such a general rule was
to be deduced from the decisions of this court

led to an evidently unwilling application of it

in N. E. R. Co. V. Carnegie Steel Co., 21 C. C. A.

219, 33 U. S. App. 491, 75 Fed. 54, 58, and per-

haps in other cases. But we are of opinion for

reasons that need no further statement {Kneeland

V. American Loan S T. Co., 136 U. S. 89, 97; 34

L. Ed. 379, 383; 10 Sup. Ct. Rep. 950) that the

general rule is the other way, and has been recog-

nized as being the other way by this court."

The Circuit Court of Appeals for the first circuit'

having, after the decision in the Gregg case had been

rendered, occasion to again consider the same ques-

tion in

Whelan v. Enterprise Transportation Co., 175

Fed. 212, 213,

said:

"In considering the matter, this court need not

look beyond the cases decided in the Supreme
Court, as these have been numerous, and, as in

Gregg V. Metropolitan Trust Companj^, 197 U. S.

183, 25 Sup. Ct. 415, 49 L. Ed. 717, the Supreme
Court disapproved the decisions of several courts

of appeals. Even the Court of Appeals for this

Circuit was said by the Supreme Court to have
made in New England R. Co. v. Carnegie Steel

Company, 75 Fed. 54, 58, 21 C. C. A. 219, 'an

evidently unwilling application' of an erroneous
impression."
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It is appait'iit, tlicrcl'ons tliat in IIh' lirst ciicuit the

rule for which we contend has been ado|)ted as the cor-

rect principle.

Second Circuit.

No decision on this subject squarely in point lias been

rendered in this circuit, but in the recent cases which

have grown out of the receivership of the New York

Street Railway System, in

Peunsylvauia Steel Co. v. New York City Ry. Co.,

208 Fed. 168,

and

Pentisylvan'ia Steel Co. v. New York City Ry. Co.,

190 Fed. 609,

the reports of the Master, confirmed by Jud^ue La-

combe, adopt the interpretation of the Gregg case, which

we have suggested is correct.

Third Circuit.

We find but one case in this circuit upon the subject:

Lee V. Pennsylvania Traction Co., 105 Fed. 405,

the opinion in ,which was delivered by District Judge

McPherson.

The case, of course, arose some years before the Gregg

case was decided. It holds that diversion is not neces-

sary for the allowance of priority against the corpus

of mortgaged railroad property, refers to the opinion

of Mr. Justice Lurton, then Circuit Judge, in the case

of

International Trust Co. v. Townsend Brick Co.,

95 Fed. 850,

which we shall later consider, and determines that the

rule there laid down is not that of the Supreme Court.
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In so far, therefore, as there has been a determina-

tion in the third circuit, the principle which we believe

the Gregg case announces, has not been sanctioned.

Fourth Circuit.

The following cases upon the subject here at issue

have been decided in this circuit

:

Finance Co. v. Charleston R. R. Co., 48 Fed. 188;

Bound V. South Carolina Railway Co., 50 Fed.

312;

Bound v. South Carolina Railway Co., 58 Fed.

473;

Street v. Maryland Central Railway Co., 59 Fed.

25;

Finance Company v. Charlestom, Railway Co., 62

Fed. 205;

Southern Ra/ilway Co. v. Carnegie Steel Co., 76

Fed. 492;

Southern Railway Co. v. Ensign Mfg. Co., 117

Fed. 417;

Southern Railway Co. v. Chapman-Jack Co., 117

Fed. 424;

Queen Anne's Ferry Co. v. Queen Anne's Ry. Co.,

148 Fed. 41;

Bernard v. Union Trust Co., 159 Fed. 620.

In

Finance Compam^y v. Charleston Ry. Co., 48 Fed.

188, 190,

the opinion in wliich was written by Judge Simonton,

tlie rule was laid down as follows:
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"Necessarily tliis tM|uity sprinpfs out of, (U'l.cnds
entirely on, tlie diversion. Were it not for tiiis

<li\«'rsi«)ii.— tliis takin.ic of tlie money justly
applicahle to onr class aii«l iisin.^: it for the benefit
of another,—the eipiity eould not exist. If tliere
be no eaniin^s, or if the earnings are insufficient to
pay expenses, and there be no jiernianent improve-
ments made, and no interest whatever jiaid, upon
no principle of law or e(iuity could the bondholder
be made to pay out of his own projterty the debts
of the common debtor. This would be not only a
thorouirh disre^^ard of the sanctity of a contract
obligation, {KuccUmd v. Trust cl, V^C^ IT. S. 97,
10 Sup. Ct. Kep. 950) it would be confiscation of
property. '

'

From

Finance Company v. Charleston IIy. Co., 62 Fed.

205, 208,

decided by the Circuit Court of Appeals, we quote as

follows from the opinion delivered by Mr. Chief Justice

Fuller:

*'It must be regarded as settled that a court of
equity may make it a condition of the issue of an
order for the appointment of a receiver of a rail-

road company that certain outstanding debts of
the company shall be paid from the income that
may be collected by the receiver, or from the pro-
ceeds of sale; that preferential payments may be di-

rected of unpaid debts for ojierating expenses, ac-
crued within 90 days, and of limited amounts due
to other and connecting lines of road for materials
and repairs and for unjiaid ticket and freight bal-
ances, in view of the interests both of the i)roperty
and of the public, that the property may be pre-
served and disposed of as a going concern, and
the company's ])ublic duties discharged; and that
such indebtedness may be given priority, notwith-
standing there may have been no diversion of in-
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come, or that the order for payment was not made
at the time, and as a condition, of the receiver's

appointment, the necessity and propriety of making
it depending upon the facts and circumstances of

the particular case, and the character of the claims. '

'

The rule thus laid down is stated to be based upon

the decision of the Miltenherger case, is announced by

the same judge who had previously delivered the opin-

ion of the Supreme Court in Morgan's Louisiana Line v.

Texas Central R. R. Co., supra, and obviously has in

mind the exception to the general rule by which it is

provided that where payment of existing claims is

necessary to preserve the property, such payment may

be properly authorized by a court of equity.

In

Southern Railway Co. v. Ensign Mfg. Co., supra,

the same rule is laid down, in the following language (p.

420):

**In this way those furnishing such necessary

labor and supplies are assured that, even if the

railroad should unexpectedly go into the hands of

receivers, the earnings thereafter will be applied

to meet their demands; and if, in the operation of

a railroad by a receiver, earnings which should have
been used in meeting obligations for current sup-

plies are diverted from this purpose, and are used
for the advantage of the mortgage creditors, such
diversion must be made good, even if it be necessary

to encroach upon the corpus of the mortgaged
property. '

'

We have quoted from the above cases for the reason

that claimants in this case have asserted that the con-

struction of the Gregg case which we have contended

for is not one which has received the sanction of the
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Court oi' Appeals in tlie I'ourtli circuit. We submit that

there is no rule anuounced in these cases which is in-

cousisteut witli the principles applied in the Gregg case.

Fifth Circuit.

The theory which requires proof of a diversion of in-

come for the allowance of a priority, with the single

exception above referred to, has been definitely adopted

as the rule of this circuit in

Farmers Co. v. Vicksburg Ry. Co., 33 Fed. 778,

and by the Circuit Court of Appeals in

Clark V. Central R. R. Co., 66 Fed. 803.

Sixth Circuit.

In ten cases considered in this circuit, eight of which

were decided by the Circuit Court of Appeals, the rule

of the Gregg case, as contended for by us, has been

followed. In six of the decisions by the Circuit Court

of Appeals, the opinions were written by Mr. Justice

Lurton.

The ten cases above referred to are:

Central Trust Co. v. East Tenn. R. Co., 80 Fed.

624;

Louisville & N. R. Co. v. Central Trust Co., 87

Fed. 500;

RiMender v. Chesapeake etc. Ry. Co., 91 Fed. 5

(C. C. A.);

Thomas v. Cincinnati etc. Ry. Co., 91 Fed. 195;

International Trust Co. v. Townsend Brick Co.,

95 Fed. 850;



64

Contracting Co. v. Continental Trust Co., 108

Fed. 1;

Rhode Island LocomoUve Works v. Continental

Trust Co., 108 Fed. 5;

Gregg v. Mercantile Trust Co., 109 Fed. 220;

Monsarrat v. Mercamtile Trust Co., 109 Fed. 230;

Gregg v. Metropolitan Trust Co., 124 Fed. 721.

Because of the admirable clearness with which the

rule is stated, we quote as follows from the opinion of

Mr. Justice Lurton, speaking for the Circuit Court of

Appeals in

Gregg v. Mercantile Trust Co., 109 Fed. 220, 227:

"The ground upon which this doctrine of the

primary appropriation of income to the payment
of current operating expenses rests is that the mort-

gagee impliedly consents. This implication of con-

sent arises from the fact that a railroad mortgage
is a very peculiar kind of property. Looking to the

long time of such mortgages, the fact that the mort-

gagor is expected to remain in possession until

default, that the value of the property is largely

dependent upon its continued operation, and that

the preservation of the franchises of such companies
depends upon their continual exercise, it is not an
unreasonable assumption that 'every railroad mort-

gagee, in accepting his security, impliedly agrees

that the current debts made in the ordinary course

of business shall be paid from the current re-

ceipts before he has any claim upon the income'.

Fosdick V. Schall, supra. The displacement of

mortgage liens cannot be justified upon any line

of reasoning which assumes that one class of

creditors may be deprived of the benefits of their

contract liens for the benefit of another upon the

ground that the public interests are thereby sub-

served by the maintenance of a railway for the

public convenience. Such a position antagonizes
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the constitutional principle that private property
sliall not be taken for the public benefit without
compensation. The public character of such com-
panies is only considered as one of the factors in
arriving at the conclusion that the mortgagee of
the income contractus only in respect to net income.
But, if income alone is ai)plicable to the payment
of sucli operating expenses, how has it come about
that in many instances such creditors have been
paid out of the cor])us of mortgaged property?
Ihe ground upon which a mortgage upon the
corpus may be (lisi)Jaced is most logically stated by
Chief Justice Waite in Fosdick v. Schall."

Seventh Circuit.

In the seventh circuit the question has been only
once squarely presented, but the rule subsequently
stated in the Gregg case was therein applied.

Calhoun v. Raihvay Co., 14 Fed. 9.

In later cases on the question of alleged priorities,
the claims have in each case been denied on grounds
other than those here considered.

Thomas v. Peoria Ry. Co., 36 Fed. 808;
Farmers L. (& T. Co. v. Green Bay Ry. Co., 45

Fed. 664;

Mather Humane Stock Transportation Co. v.

Anderson, 76 Fed. 164.

Eighth Circuit.

In this circuit, as in the first, the early decisions,
most of which were rendered by Judge Caldwell, fol-
lowed the interpretation of the Carnegie Steel 'com^
pany case, which was termed by Mr. Justice Holmes
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in the Gregg ease "an unwilling application of an er-

roneous impression."

It was, for instance, held in

Farmers L. S T. Co. v. Kas. City Ry. Co., 53

Fed. 182,

that allowance might be made regardless of a diver-

sion, but in the later cases—notably

Illinois Trust S 8(wings Bank v. Doud, 105

Fed. 123;

Fordyce v. Omaha Ry. Co., 145 Fed. 544, and

Rodger Ballast Car Co. v. Omaha Ry. Co., 154

Fed. 629,

the first and last of which were decided by the Circuit

Court of Appeals for the Eighth Circuit, it was deter-

mined that a diversion was essential for the allowance

of priorities.

We quote as follows from the opinion of Judge

Sanborn, in

Illinois Trust Co. v. Doud, supra;

''A mortgagee of the property, acquired and to

be acquired, and of the income of a quasi public

corporation, such as a railroad company, obtains

a lien upon the net income of the company after

the current expenses of operation incurred in

the ordinary course of business are paid, and im-

pliedly agrees that the gross income shall be first

applied to the payment of these current expenses,
before the net income to which he is entitled arises.

A court of equity engaged in administering
mortgaged railroad property under a receivership

in a foreclosure suit may prefer unpaid claims for

current expenses of the ordinary operation of the

railroad, incurred within a limited time before
the receivership, to a prior mortgage lien, in the
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(list riltiit ion of the incoiuc or of the proceeds of

the mortgaged property. If sueli a mortgagor di-

verts the current income from the payment of cur-

rent exi)enses to the payment of interest on tlie

mortgage deht, or to the improvement of the mort-

gaged property, so that the current expenses re-

main unpaid wlien a receiver is api)ointed, tlie

court may, out of the income accruing during the

receiversliip, restore to the uni)aid claims for

current expenses the amount so diverted. But if

there has been no diversion there can be no resto-

ration, and the amount of the restoration cannot
exceed tlie amount of the diversion."

The other cases in tliis circuit which bear on the

question are

:

Daw V. Memphis R. Co., 20 Fed. 260;

Blair v. St. Louis R. Co., 22 Fed. 471;

Blair v. St. Louis R. Co., 25 Fed. 232;

Central Trust Co. r. St. Louis R. Co., 41 Fed.

551;

Northern Pac. R. Co. v. Lauwnt, 69 Fed. 23;

Trust Co. V. Riley, 70 Fed. 32;

Pullman Palace Car Co. v. American L. & T.

Co., 84 Fed. 18;

Veatch v. Am. L. & T. Co., 84 Fed. 274;

Illinois Trust etc. Bank v. Ottiimwa Ry., 89 Fed.

235;

Manhattan Trust Co. v. Sioux City R. Co., 102

Fed. 710;

Ka/nsas Loan S T. Co. v. Electric Ry. etc. Co.,

108 Fed. 702;

Atlantic Trust Co. v. Dana, 128 Fed. 209;

State Trust Co. v. Kamsa^s City etc. R. Co., 129

Fed. 455;

Fordyce v. Omaha Ry. Co., 145 Fed. 544.
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Ninth Circuit.

In this circuit it has been held that the claims of labor-

ers and those who furnished supplies in the current oper-

ation of a railroad during the six months' period pre-

ceding the appointment of a receiver are entitled to pay-

ment out of the property before the mortgage debt is

paid, irrespective of the diversion of current income.

There are three such decisions.

In a Circuit Court case,

Atlantic Trust Co. v. Woodbridge Canal and I.

Co., 79 Fed. 39, 41,

Mr. Justice McKenna, at that time circuit judge, in de-

termining the rights of labor claims to displace the lien

of a previously vested mortgage, said:

" * * * it is clear that diversion of income
is not a universal condition of preference",

and allowed such claimants a prior lien upon the prop-

erty without any showing as to diversion.

In

New York Guaranty Co. v. Tacoma Ry. Co., 83

Fed. 365,

this court made a like ruling. The opinion was written

by Judge Morrow. The claim asserted was for wire

cable necessary to keep the street railway a going con-

cern, and furnished during the six months' period prior

to the appointment of the receiver. The court deter-

mined that the claim came within the class of those en-

titled to priority and directed that it be paid ahead of

the bonds which were secured by a previously vested

mortgage, irrespective of the fact that there had been

no diversion of income.
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Tho tliircl case was again a Circuit Court decision,

that of

Atlantic Trust Co. v. Woodbridge Canal Co.,

86 Fed. 975.

The opinion was by Judge Morrow. Labor claims

were involved, and it was admitted that the services

Tor which claims were made were necessar}' to keep the

system a going concern. No diversion was shown to

have occurred, there was no showing that payment was

necessiir>' to ])reserve the property, but the claims

were, nevertheless, awarded priority over a mortgage

previously given to secure bonds.

The case last discussed referred to no authority in

sui)i)ort of tlie rule applied. The decision in the earlier

Woodhtidge Canal Company case nOied, for authority,

on

Farmers Loan and Trust Co. v. Kansas City

Ry. Co., 53 Fed. 182;

Riley v. Trust Co., 70 Fed. 32;

Finance Co. v. Charleston Ry. Co., 52 Fed. 678;

Wood V. Netv England Ry. Co., 70 Fed. 741.

In the Tacoma case the court, after discussing nu-

merous decisions of the Supreme Court on the subject

as to what character of debts may be allowed priority,

rested its conclusion that diversion was not essential

to the allowance of priority upon

Farmers Loan and Trust Co. v. Kansas City Ry.

Co., supra;

Atlantic Trust Co. v. Woodbridge Canal Co.,

supra

;
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Fitumce Co. v. Charleston Ry. Co., supra;

Wood V. New England Ry. Co., supra.

The first of the cases thus cited,

Farmers Loan and Trust Co. v. Kansas City

Ry. Co.,

did, it is true, hold that claimants may displace a mort-

gage lien even though there is no showing that income

has been diverted, but, as we have already pointed

out in our discussion of the present rule of the eighth

circuit, that decision has been overruled by the Cir-

cuit Court of Appeals of that circuit, and the applica-

tion of the principles of the Gregg case conceded.

The next case referred to,

Riley v. Trust Company,

states, in language almost identical to that previously

used by us, the rule for which we contend, it being

there said:

''There are certain claims against a mortgaged
railroad company, accruing before the appoint-

ment of a receiver, which are entitled to a prefer-

ence over a prior mortgage debt in paj^nent out

of the earnings of the railroad during the receiver-

ship and out of the proceeds of the sale of its prop-

erty. * * * Claims of this character have been
given a preference over the mortgage debt by these

decisions on one of two grounds,—either on the

ground that the mortgage is a lien on the net, and
not on the gross, income of the railway company,
and where that part of the income that is ap-

plicable to the payment of current expenses of

operation, proper equipment, and necessarj^ im-

provements has been diverted to pay interest on

the mortgage debt or to otherwise benefit the

security, and this diversion has left claims for
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those expenses un|)ai(l, it is the province and duty
of the ehaneellor tx) restore tlie diverted fund by
takin.i,' an e(|ual amount from the earnin<rs of the
railway eompany tluring the reeeivershij), and aj)-
plyin^ it to the payment of these elaims in prefer-
ence to the mort^a.sre debt; * * * or on the
ground that the pat/mrnt of tlie chiims is necessaiT
to preserve the mortgaged railroad and to keep
it a going conceni."

The third case cited,

Finance Company v. Charleston Rij. Co.,

has already been discussed by us while considering

tlie decisions of the fourth circuit, and states, as we
have shown, tliat a diversion is essential unless, be-

cause of imperious necessity, the payment of certain

claims is required.

The last case cited.

Wood V. New England Ry. Co.,

was, when the decisions in this circuit were rendered
authority for the result there reached, but that decision
was disapproved by Mr. Justice Holmes in the Gregg
case, and the Court of Appeals for the first circuit has,

it will be recalled, itself referred to the fact that its de-
cision in the case was overruled, and admitted that it did
not correctly interpret the rule of the Supreme Court
which was laid down in the Miltenherger case.

It is worthy of note that no one of the cases cited,
and no one of the cases in this circuit, was decided
after the opinion in the Gregg case was delivered.

Notwithstanding the plain statement of the rule pre-
viously announced in this circuit, the Master was per-
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suaded that the decisions referred to were overniled

by the Gregg case. Judge Van Fleet, however, relying

entirely on those decisions, reversed the Master's rul-

ing, saying, with reference to the opinion of Mr. Jus-

tice Holmes:

"I have given that case very careful considera-

tion, and while the reasoning of the Court is such

as to lend considerable weight to the views of the

Master as deduced therefrom, I am nevertheless

not satisfied that the case so clearly contravenes

the doctrine that has been established in this cir-

cuit that I would be at liberty to assume that it

necessarily overrules it."

The Gregg case we have already considered. We
have shown that it involved supplies necessarj^ to the

business of the railroad in question, and that, there

being no diversion, allowance was denied. The rule of

that case is directly applicable to those claimants whose

names appear on Exhibit "B" and who furnished sup-

plies to Ocean Shore Railway Company during the six

months' period. Nor is there any distinction which can

logically be made between labor claimants and supply

claimants.

Union Trust Co. v. Illinois Midland Ry. Co.,

supra

;

Master's Report, 38;

Master's Report on the Laiv, 81;

Opinion of District Court, Rec. 104.

It is respectfully submitted that the rule followed

in this circuit is not the true rule, that it has been

expressly disapproved by the Su])reme Court in the

Gregg case, that it now has the sanction of no one
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of the other eight courts of apitcal, and tliat it should

not he aj)plied in tliis ease.

TIIK VIM'LK ATION OF THK HI IE TO TIIK FACTS OF THIS

("ASK.

Tlie record in our case clearly shows that there was

no diversion during the receivership, that $30,000 was

diverted prior to the appointment of the receiver, and

that there was no order made for the payment of any

claims other than those whose names appear in Exhibit

"C". Upon these points the court and the Master

agreed.

It needs no argument, therefore, to support the

proposition that, if the rule of the Gregg case is to he

followed, the maximum amounts to which claimants

whose names appear in Exhibits '*A" and *'B" (Rec.

pp. 41-51) are entitled are those appearing in column

3 of those exhibits, opposite the name of each claimant

(the total of such amounts being $30,000), and that the

District Court errecl in awarding a judgment in favor

of those claimants for the amounts set forth in column

4 thereof (the total of such amounts being $48,571.42).

NO CLAI.MANT TAX TKOFIT BY A DIVERSION UNLESS HE
SHOWS THAT A DIVERSION OCCIKRED AFTER HIS IN-

DEBTEDXESS BECAME PAYABLE.

Assuming, then, that a claimant may only share in

the proceeds of sale when he comes within the '* lim-

ited class" so often referred to, and when there has
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been a diversion of income to the benefit of the mort-

gagor, or when, because of imperious necessity, his

claim has been ordered paid, we are next called upon

to consider when a diversion must occur, with relation

to the time at which any given claim becomes payable,

for such diversion to warrant the displacement of the

lien of a previously vested mortgage.

The principle upon which it is held that proof of the

diversion of current income from operation aids general

unsecured 'creditors is that, at the time such creditors'

debts should have been paid, funds arising out of in-

come and available for that purpose were improperly

devoted to the payment of other expenses. It follows

logically from this that there can be no diversion as

to any given individual until his debt has become due.

The company is, of course, not bound to keep any fund

on hand to pay indebtedness which may in the fu-

ture arise. The principle of diversion onlj' requires that

current debts of operation shall be paid, as they ma-

ture, out of current earnings.

That this is the correct rule, the cases plainly show.

We quote from the opinion of Mr. Justice Mat-

thews in

St. Louis R. R. Co. v. Cleveland Railivay Co.,

125 U. S. 658; 31 L. Ed. 837,

as follows (p. 675)

:

''From the beginning of operations under the
lease in 1867 until April 1, 1878, the Indianapolis
and St. Louis Railroad Company paid in full, as
it accrued, the whole amount of the rental called

for by the lease. During that period, the lessee,
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luMiiK i" no default at any time on account of rent
luKl a le^-al right to appropriate any suri)lus of its
.ifross earninn:s to tlic payment of interest on bonds
<»i; tor tl.c improvement and additional equipment'
of Its road. It was not bound to accumulate, out
ot the suri)lus of gross eaniings, prior to 1S78
a lund to meet possible contingencies in respect
to rent that migiit arise after that date The
Petitioner, therefore, has no right to complain of
any api)ropriation of the earnings of the leased
line during the ])eriod in which it received the full
amount due to it."

I'^rom the opinion of Judge Lurton, in

Central Trust Co. v. E. Tennessee R. R. Co., 80
Fed. 624,

we quote as follows:

"Prior to the period covered by the maturity
ot appellants' claims, there was a surplus of gross
eaniings over all operating expenses; but it can-
not be contended that the company was under
any obligation to future creditors to accumulate a
surplus to meet possible deficiencies in the income
to meet future income debts, or that it was im-
proper to apply such surplus in payment of in-
terest.

'

'

Judge Phillips is quoted as saying in

Kansas L. <& T. Co. v. Electric Co., 108 Fed 70"^

703.

**The first objection to this statement is that the
master has taken a period ranging from May 1,
1898 to February, 1900, covering a period of
nearly two years anterior to the appointment of
the receivers, and beginning a year and a half
nearly before the intervener's account against the
defendant companies was created. This intervener
has nothing to do with the earnings of the road
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or their diversion by the road, prior to the creation

of its debt. The creditor can only concern himself

about diversions of the current earnings after the

creation of his debt. It devolves upon the inter-

vener to show what sums were diverted after the

creation of his claim, and he must show by his evi-

dence into what the diverted sum went, so that

the court can determine whether it was an im-

provement or betterment which inured to the bene-

fit of the mortgagee. If the master is unable to

ascertain from the evidence presented by the inter-

vener how much was diverted, and into what par-

ticular property the diversion went, the inter-

vener's claim must fail for want of proof."

From the most recent decision on the subject,

Fordyce v. Omaha Railmad Co., 145 Fed, 544,

555,

we quote as follows:

"(2) In some of the claims counsel for inter-

veners have attempted to show diversions prior to

the creation of the debts sought to be enforced as

an equitable lien. This court in Kansas Loan &
Trust Co. V. Electric Railway, etc., Co., 108 Fed.

703, said:

" 'This intervener has nothing to do with the

earnings of the road or their diversion by the road

prior to the creation of its debt. The creditor can

only concern himself about diversions of the cur-

rent earnings after the creation of his debt.'

''In Central Trust Co. v. East Tennessee Ry.

Co., 80 Fed. 624, 626, 26 C. C. A. 30, Judge Lurton
said

:

" 'Prior to the i)eriod covered by the maturity

of appellants' claims, there was a surplus of gross

earnings over all operating expenses; but it can-

not be contended that the company was under any
obligation to future creditors to accumulate a sur-
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plus to moot possible deficiencies iu the income to

meet future income debts, or that it was improper

to apply such surplus in i)aynRMit of interest' "

In the Ai^n-ced Statement of Facts (p. 30) we find the

following stij)ulation:

"There was no evidence introduced as to the

time at which said diversion, or any part thereof,

occurred, excei)t that the same occurred between

June 1, 1909, and December (), 1909, nor was any
evidence introduced to show that such diversion

took i)hice after any of the claims referred to in

Exhibits 'xV and *B' accrued or became payable."

The admission that there is no showing that Ocean

Shore Railway Company diverted any of its earnings

during the six months' period after any claimant had

performed sei*vices or furnished materials to that com-

pany makes no conclusion possible other than the one

that no claimant has met the burden of proof which the

law casts upon him. The point here made was insisted

upon both before the Master and District Court (Rec.

pp. 31-33). It was neither referred to nor discussed

by the District Court. The Master, considering this

question at pages 36, 37 and 38 of his report, referred

to the cases above cited, quoted from the language of

two of them, and then proceeded as follows:

"In each of these cases it is to be pointed out
the matter came up on a single intervention, where,
it would seem, the principle could properly be ap-
plied. In each of tliem, also, the claimant at-

tempted to go back into a prior period to the 'cur-
rent ])eriod,' whether six months or longer as to
tlie court might seem proper, and establish a di-

version during the prior i)eriod. The cases would
be entirely in jwint if in the case at bar no diver-
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sion were proved during the period taken as the

current period, namely, the six months interval

before the receivership, and the claimant offered

proof of a diversion of funds occurring in the year

1908. No case has been cited where the test con-

tended for was applied with regard to diversion

during the period within which preferences are

recognized. It must, of course, be acknowledged

that some of the language of the cases cited would
apply to the end contended for, but here, as gen-

erally, the court must be understood as speaking

with reference to the facts of the case then at bar.

''I am unable to accept any such limitation. It

is obvious that the rule contended for is impos-

sible of application in any proceeding where there

are a number of claims. A balance would have to

be struck at the end of each day during the six

months period, settling claims due on that day and
diversions occurring thereafter, and taking into

account restoration of diversion by borrowed
money, etc. It is safe to say that such an inquiry

would be impossible, and the law adopts no rule

which cannot be applied by the use of the ordinary

human faculties.
'

'

It will be seen that the Master assigns three reasons

for his failure to apply the rule sanctioned by both the

Supreme Court and various Federal decisions. Those

reasons are, first, that in each of the cases cited a

single intervention was considered; second, that no

case has been referred to where the test contended for

was applied with regard to diversion during which

preferences were recognized; and, third, that the rule

suggested cannot be applied where there are numerous

claims, as was the case in the present reference.

The first and third objections are substantially the

same and may be considered together. They may
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fairly be stated tlius: The rule applied in the cases

citetl is a correct legal priiu'ii)le and may be invoked

by a niortgiigee when a single claimant is asserting

his right to priority and the claim dcicatcil nnless the

diversion is shown to liave occiiric*! after the debt be-

came payable; bnt, where a large number of claims are

asserted in one reference, the rule will not be ai)plied

because of the labor involved in determining the time

of diversion as regards each claim. It is apparent that,

if the contention of the Master is correct, it deprives a

mortgagee who has two opponents in one proceeding

of a protection which he might invoke if he were con-

testing the claims of each separately. This is ob-

viously an untenable i)roposition. Nor are we able to

appreciate upon what terms the statement that "such

an incjuiry would bo impossible" is based. There are, in

our case, fifty-four sui)ply claimants and a large num-

ber of labor claimants. On the intervention of any one

claimant, the Master, by implication, concedes that he

would have required proof that a diversion occurred

after the supplies or labor were furnished. Does the

ascertainment of the same fact as to the other fifty-

three involve anything more than an additional investi-

gation? We are unable to see a situation here in which

the princii)le that the law does not require impossibili-

ties may proi)erly be invoked.

The second objection to the application of the rule

ignores the fundamental princijjle upon which the doc-

trine of diversion rests. If it is a fact, as stated by Mr.

Justice Matthews in the Supreme Court case, that a

petitioner has no cause for comjilaint, on account of the
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diversion of current income, until payment on account

of his claim is due to him, is not the test of time neces-

sarily to be applied to the time that the debt itself was

incurred? Let us assume, as we are entitled to do from

the record, that some of the claims with which we are

concerned became payable in June, and that the diver-

sion occurred in December. Is a judgment which ignores

the fact that there was no diversion until six months

after the claims arose consistent with the rule of the

cases cited? In response to the suggestion that, in

each of those cases, the claimant attempted to go back

into a period prior to the "current period", we respond

that, as to the decision of the Supreme Court, this is

true, but we think that the Master is in error as to two

of the Federal cases referred to. There is no showing,

which we are able to find, that that was so in the Cen-

tral Trust Company case, decided by Judge Lurton, or

in the Fordyce case, decided by Judge Phillips, and

such is certainly not to be inferred from the language

used in those opinions. In all the cases claimants, of

course, attempted to go back into a period prior to that

in which the supplies were furnished by them, but

unless they had done that it is apparent that the inile

discussed could never have been invoked. The only

question to be determined is when the diversion is

shown to have occurred with relation to the maturity

of the claim.

It is submitted that, for this reason, no claimant is

entitled to profit by the diversion shown, or to priority

against the property purchased at the sale of January

17, 1911.
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IL

TJIK HKST I.IK> 01- A HAILHOAI) .MO|{T(JA(.IEi: CANNOT BK

S( itOKIHNATKD TO TIIK KQC ITABLK MKN (F rNSEdKED

( ItKIMTOItS INLESS IT INITIATES THE FOKEI'LOSIKE

I'lMM KFIHN(;S AND SECIKES THK AI'rOINTMKNT OF A

KE( EIVKK.

It will he ii'calkMl that, in our exainiiuition of the

eases dealing with the diversion of current income, we

reserved for future discussion the question as to what

application the principle that "he who seeks e<iuity

must do equity" has to this case. We now turn to a

consideration of that ([uestion.

On December 1, 1909, tlie following situation existed:

There was outstanding and of record a deed of trust,

executed on Noveml)er 1, 1905, covering all property

of Ocean Shore Railway Company, including that which

it might subsequently acquire, as well as that which it

owned in 1905. There were unpaid, unsecured credit-

ors of the company, among whom were those whose

names appear in the exhibits annexed to the Agreed

Statement of Facts (Record, pp. 41-51). Had any one of

these creditors at that time commenced an action, either

at law or in equity, to enforce the payment of his claim

and to subject to the payment of such claim any of

the property covered by the trust deed, it needs no ar-

gument to demonstrate that such a suit could not have

been maintained. Income from operation, if any there

was, might have been resorted to, but, by pleading

the existence of the mortgage, the trustee would have

prevented any displacement of its lien upon corpus.

Wlien, however, one of these same creditors commenced
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an action in a court of equity, in which a receiver of

the properties of the company was appointed, it is

asserted by the appellees, and has been determined by

the lower court, that, through the institution of such

proceeding, the previously existing first lien of the

trustee was displaced and, in its stead, a lien in favor

of general creditors arose. Upon what principle of

law is such a result based! What were the consid-

erations which warranted the chancellor in taking from

the bondholders the security upon which they relied for

the payment of their bonds and applying the proceeds

of that security to the payment of the claims of those

who, with a full knowledge of the bondholders' rights,

dealt directly with the company itself? Does not any

rule which produces this result ''impair the sacredness

of contract obligations"?

If, at the instance of an unsecured creditor, a court

of equity assumes the control of the properties of a

railway company, thus depriving the mortgagee of a

remedy expressly given to it by the terms of the

trust deed,—the summary right of sale—why should a

mortgagee lose not only the direct means of protecting

himself, upon which he has relied, but also subject to

loss and destruction, by such an act over which he has no

control and which he has not initiated, the very security

which he most wishes to preserve? It is submitted that

he is not thus prejudiced. Conceding that those who

furnish to a railroad in its operation from day to day

labor or supplies are entitled to be jjaid out of the

income from operation before such income shall be

subjected to the lien of the trust deed, we submit that
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in no instunt'e where the mortgagee is not tlie moving

party in ()l)taining the appointment can ex|)enses in-

enned before the court assumes control be made a

lien upon the property i>rior to that of a previously

executed and recorded deed of trust unless the con-

tinued operation of the i)roperties requires it. In that

case the payment is virtually a necessaiy expense of

the receivershij) and is not, in any sense, based upon

the principle that claimants are entitled to displace

a mortgage lien. The reason that such priority will

be denied, in a case in which some one other than tlie

mortgagee is a comi)lainant, is neither com])Iicated nor

involved. It is simply that the mortgagee has done

nothing to prejudice vested and existing rights. When

a mortgagee seeks to foreclose a mortgage he comes

into e<iuity and asks its aid. He may then be made to

do eciuity in return. The doing of equity may consist

in subordinating for. certain purposes and to certain

limits, the priority of his lien. By the course which

he has chosen to pursue and because of the equitable

aid he has obtained, he may be required to make con-

cessions. The concession thus required may take the

form of a grant of priority to unsecured claimants,

such priority being allowed in accordance witli well

settled ruks, the. primary one resting upon the doctrine

of diversion. If however, the mortgagee asks no favors,

he need grant none, and no act of creditors can post-

pone his lien upon the corpus of the property itself.

The argument we make is, therefore, this: A mort-

gagee claiming under a valid deed of trust has an abso-

lute and unassailable right to resort to the corpus of
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the trust fund to satisfy the bonded indebtedness. If

he is content to rely upon his legal rights, those rights

will not be taken from him. Unless he applies to a

court of equity for protection and help he cannot be

forced by that court to concede the protection which

he has, by his own forethought, secured.

It should be further observed that diversion of cur-

rent income by the mortgagor has no effect upon the

correctness of the rule. The very statement of the

contention, that an act of the mortgagor may prejudice

a previously vested right of the mortgagee, carries on

its face its invalidity. The rule suggested would, if

applied, obviously result in an impairment of the obli-

gation of the trustee's contract and would deprive him

of his rights under it. He is in no way bound to see

that income is, in fact, applied to the payment of cred-

itors. He is alone concerned with the fact that his lien

on income does not attach until such debts have been

paid.

We, therefore, submit that the lien of the trustee

will be postponed in favor of creditors whose claims

accrued before the receiver was appointed only where

the mortgagee is the moving party in the receivership

proceedings. The theory, thus advanced, as to the al-

lowance of priorities is stated in the reports too often

and too plainly, it seems to us, to leave room for doubt

as to the principle upon which such preferred payments

may be made. Announced in what we have previously

called the "leading case on the subject", Fosdick v.

Schall, 99 U. S. 235, and repeatedly affirmed in de-
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eisions of tlie Supreme Court of tlie Unitoil States, ilio

principle is thus stated by Mr. .Justice Waite:

"we have no doul)t that wiien a court of chancery
is asked by railroad niort|L2:a^ees to ai)point a re-

ceiver of railroad propeiiy jicndinp^ l)roceeilings

for foreclosure, the court, in tlie exercise of its

sound judicial discretion, may, as a condition of
issuing the necessary order, imjiose such terms in

reference to the i)ayment from the income during
reeeivershij) of outstanding debts for labor, sup-
plies, e«iuii)ment or permanent improvement of
the mortgaged property as may, under the circum-
stances of the particular case, ap])ear to be rea-

sonable. Railroad mortgages and the rights of
railroad mortgages are comj)aratively new in the
history of judicial proceedings. They are peculiar
in their character and affect peculiar interests.
* • * The mortgagee has his strict rights
which he may enforce in the ordinary way. If he
asks no favors, he need grant none. But if he
calls n])on a court of chanceiy to put forth its ex-

traordinary j)owers and grant him i)urely e<|uitable

relief, he may with i)ropriety be required to sub-
mit to the operation of a nile which always ai)plies

in such cases, and do equity in order to get equity.
The appointment of a receiver is not a matter of
strict right. Such an application always calls for the
exercise of judicial discretion; and the chancellor
should so mold his order that, while favoring one,
injustice is not done to another. If this cannot be
accom])Iished, the api)lication should ordinarily be
denied."

In

Kneelmid v. American Loan and Trust Co., 136

U. S. 89, 97,

a controversy between a i)ui'chaser at foreclosure sale

of railroad jjroperty and intei*vening creditors who
asked payment out of the proceeds of sale on ac-
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count of car rentals was before the court. The claims

in question arose during the receivership and were not

based upon services rendered prior to the appointment;

and, for that reason are not directly in point on this

appeal. The claims, however, were denied priority

upon the ground, among others, that they were in-

curred when the mortgagee was not the moving party

in the receivership proceedings and hence could not be

made to forego the rights which had become vested

through the execution and recording of the mortgage.

For this reason the case seems to us even stronger

than it would have been had prereceivership debts been

under consideration. If an indebtedness of the re-

ceivership itself may not be paid out of the trust prop-

erty because the proceeding was not instituted by the

mortgagee, with how much greater force may the same

argument be applied to claims which accrued before the

possession of the property was assumed by the court.

We quote as follows from the opinion of Mr. Justice

Brewer

:

**The receiversliip was at the instance of a judg-

ment creditor, and was with a view of reaching

the surplus earnings for the satisfaction of his

debt. It was not at the instance of mortgagees, nor

were they seeking foreclosure of their mortgages.

They were asking nothing at the hands of the

court. They were not asking it to take charge of

the property, or thus impliedly consenting to its

management of the property for their benefit. * * *

A court which appoints a receiver acquires, by vir-

tue of that appointment, certain rights and as-

sumes certain obligations, and the expenses which

the court creates in discharge of those obligations

are burdens necessarily on the property taken pos-
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session of, iuid tliis irrespective of tlie question

who may be the ultimate owner, or who may have

tlio preferred lien, or wlio may invoke the receiver-

ship. • * • The court never made any order for

the rental of this rolling stock, and the situation

of all the i)arties during this four months' re-

ceivership was this: The railroad company, with

its franchises for building and operating a rail-

road, was in equity, whatever may have been the

location of the legal title, the owner of realty,

subject to certain fixed mortgage indebtedness, and

of personalty, the rolling stock in question, sub-

ject to certain fixed liens. The creation, ifi the

first instance, of those liens gave to neither lien

holder, against the other, priority in payment
othei-wise than in respect to the property s])e-

cially charged with those liens. The holder of the

lien on the real estate could not insist that both the

real estate and the personalty should be subjected

to the payment of his debt, before payment to the

holder of the lien on the personalt}^ of his claim,

out of the proceeds of its sale. Neither, on the

other hand, could the holder of the lien on the

personalty insist that his lien should be first paid

out of any proceeds of the realty. Each was lim-

ited to his priority of right on the property on

which his lien rested. Under those circumstances,

neither the holder of the lien on the real or the

personal property moving in the premises, a gen-

eral creditor of the common debtor invoked for

the payment of his debt the intervention of a

court of equity and the possession of all the prop-

erty charged with these two liens, and its opera-

tion with a view to the collection of his unsecured
claim. The operation of the road during that

receivership did not pay the operating expenses.

May the holder of a lien on the real estate insist

that the deficiency be charged to the holder of

the lien on the personalty, or that the latter shall

become liable to the former for the rental of its

property? Unquesttionably not. Neither lien-
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holder asking the aid of the court, no obligation

was assumed hy either in respect to the manage-

ment of the property as against the other."

The Supreme Court in Virginia etc. Coal Company

V. Central Railroad Company, supra, in referring to

the Kneeland case, said:

"Particular attention was called, among other

things, to the fact that the receivership at the suit

of the judgment creditor was not for the benefit

of the mortgage bond holders, so that it could

not be asserted that the expenditures of such re-

ceivership were payable in any event out of the

income or corpus of the property."

There are numerous decisions of the Federal Court

in which the same rule is either applied or referred to:

Finance Co. v. Charleston Ry. Co., 49 Fed. 693;

Clyde V. Richmond, 56 Fed. 539;

St. Louis Ry. Co. v. Hollhrooh, 73 Fed. 112;

New England R. R. v. Carnegie Steel Co., 75

Fed. 54;

Atlantic Trust Co. v. Dana, 128 Fed. 209.

One of the Federal decisions, however, rendered by

Judge Simonton, is so squarely in point and so clearly

states the principle that the allowance of priorities is

based upon the equitable principle that "he who seeks

equity must do equity" that we quote from it as

follows:

"This is an equity founded upon the doctrine that
the officers of a railway company are trustees, or,

l)erhaps, we should say the recipients and holders,
of a trust fund, applicable first to claims of this

character, and after them to the interest on the
mortgage debt. The origin and reason for this
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etiuity are fouiul in the I'act that a goinji: railroad

is of public concern, and it must be kei)t uj).

Those wlio contrii)utr to keep it up and so subserve

the ])ublic weal are rewarded. This equitij is

enforced uheuever s-^uit is brought by the mortga-

gee to enforce his mortgage, and is held superior

to the legal lien of the mortgage. This doctrine

was first distinctly set out in Fosdick r. SeJiall,

99 U. S. 235, and is sustained by a current of

authority. * * * It seems to me that this claim

comes within the principle and the protection of

Fosdick V. Schall. The court enforces this equity

only as against the parties who seek its aid. He
who seeks ecjuity must do e^iuity. So rigidly is this

rule applied that when a receiver is appointed

at the instance of a judgment creditor the material-

man has no relief of this character, because as to

such creditor there has been no diversion. Knee-

land V. Trust Co., 136 U. S. 90. * * * In the

present case the receiver was appointed ujion the

prayer and at the instance of the second mortgage
creditors, and as against them the intervener has

an equity to have the moneys diverted to the pay-

ment of their interest restored from such portion

of the earnings in the hands of the receiver as

now or may become ap])licable to their interest.

In case there are not now, and in the future there

will not be, such earnings in the hands of the re-

ceiver, tlien the interveners may be paid out of

that i)art of the proceeds of sale of the mortgage
property to be paid liereafter which shall be ap-

plicable to the second mortgage. * * * b^^

the intervener has no equity as against the first

mortgage and other liens superior to the second

mortgage. These classes of creditors did not of

their own volition come into equity, and the rule

cannot be applied to them to do equity. They can

stand on their legal vested lien. True, in each

instance they filed cross-bills by leave of the court.

* * * it is evident that the cross-bill is a kind

of defense,—a proceeding adopted by a party be-



90

cause he has been brought into court by the sub-

poena, and adopted in order that his whole right

be adjudicated, since the complainant has forced

him to put a part in adjudication. This being so,

the same equity does not arise against the first

mortgage bond holders as against the second."

Bound V. South Carolina Railivay Co., 47 Fed.

30.

From a consideration of these cases we submit the

unquestioned rule to be that when the trustee is not

the petitioner and does not institute an action of fore-

closure the corpus of the property cannot be charged

with the payment of indebtedness incurred prior to the

receivership. It is immaterial whether the acts of the

mortgagor have been fair to creditors or whether the

necessities of the road at the time the receiver is ap-

pointed are great; the court lacks power to affect the

corpus of the property.

The argument thus urged was not referred to in the

opinion of the lower court. It was directly disapproved

by the Master. The grounds upon which such disap-

proval were based were the following:

(1) No case has been cited in which priority was

denied because the trustee was not the moving party.

(2) Property in the hands of the receiver is a trust

fund which will be administered by a court of equity,

and creditors having equitable rights therein will be

protected.

(3) The trustee did seek the aid of a court of equity

in this case.
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We sliall consider these ar^niments in tiie order
named.

As to tlie rtrst, while it is true that, in no Supreme
Court decision has j)riority heen denied pre receiver-
ship debts because the proceeding's were not initiated by
tlu' trustee, it is nevertlieless true that, in tiie Kuedaud
case, debts of the receivership itself were denied for
thai, as well as oilier reasons, and that, in the dedsion
m the i;nn„<l case, previously cited, the fact that the
trustee had not invoked the aid of the court was the
express and only ground for the decision. The incor-

rectness of the rule, even if this were not so, would
hardly be demonstrated by a failure to find a case ap-
]>Iying it in view of the verj^ certain and unambiguous
language employed in Fosdick v. Schall, and the cases
which follow it.

The second ground ignores the, to our minds, very
important consideration that, whereas equity will -ad-
minister a trust fund and sweep the field," it will not,
in such administration, disregard "the sanctity of con-
tract obligations." It is obvious that the trustee has a
prior lien which will be respected and enforced under
ordinary circumstances. It seems to us illogical to say
that equity will prefer creditors who are entitled to
equitable rights, irrespective of who the moving party
is, when the rights of such creditors arise from and
<lepend ur)on the action of the trustee in invokin- the
aid of a court of equity. We think the Master has not
appreciated that creditors, so far as the trustee is
eoncemed, have no rights superior to the mortgagee
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until the aid of a court of equity is asked and a re-

ceiver appointed.

The third reason assigned is that the trustee has, in

fact, in this case sought the aid of a court of equity

and thus brought itself within the operation of the rule.

This conclusion is predicated upon the fact that, when

the receiver filed his petition for sale, the trustee filed

its cross-petition asking that it be allowed to sell the

property in accordance with the terms of the trust deed,

that the cross-petition was granted, and that the court

made its order confirming the sale.

If this action on the part of the trustee does constitute

such a going into equity as to warrant the chancellor

in displacing its lien, it necessarily follows that no

trustee can ever invoke the rule announced in Fosdick

V. Schall, and that his lien may be in every instance

postponed. Where an unsecured creditor institutes

an action in which the trustee is made a party defend-

ant the trustee must protect himself in the forum which

the creditor has chosen. In our case, when the receiver

filed his petition for sale it was incumbent upon the

trustee to lay before the court its rights and to ask

that the sale be made in such a way that those rights

would not be jeopardized. The trustee was not in any

way invoking the discretion of the court or asking

any equitable relief. It was merely asserting its legal

rights. That was the purpose of the so-called "Special

Appearance and Cross Petition," and the order of

confirmation followed as a necessary consequence of

the order of sale. Such a proceeding as that taken by

the trustee in our case has repeatedly been held not
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to constitute a going into equity, and the filing of a

cross-bill is taken to be defensive in its nature, not an

otTensive strp. The exact <|uestion was before the

court, and determined adversely to the contention sug-

gested!, in

Houn/J V. Smith Carolina Ri/. Co., supra,

from which we (juote:

**A cross-bill is brouicht either to olitain a dis-

covery of facts in aid of the defense to the original

bill, or to obtain full and comi)Iete relief to all

parties as to the matters charged in the original

bill. It cannot introduce any matter not embraced
in the original bill, for it is auxiliary to the ])ro-

ceedings in the original suit, and is dejiendent upon
it. The original and cross-bills are so intimately

connected together that they constitute but one
suit. At/res v. Carver, 17 How. 591 ; Shields v.

Barrow, Id. 130; Field v. Schieffeliri, 7 Johns. Ch.

250. The dismissal of the original bill will dismiss

the cross-bill. Doirs v. Chicago, 11 Wall. 108; Cross
V. DeValle, 1 Wall. 5; Milwaukee S M. R. Co. v. Mil-

waukee ce St. P. R. Co., 6 Wall. 742. It is evident that

the cross-bill is a kind of defense,—a proceeding
ado]ited by a party because he has been brought
into court by the subpoena, and adopted in order

that his whole right be adjudicated, since the com-
plainant has forced him to put a part in adjudica-
tion. This being so, the same equity does not arise

against the first mortgage bondholders as against

the second."

Neither an api)earance by the trustee, who is joined

as a party in a proceeding initiated by an unsecured

creditor, nor the fact that, after being made a party, it

files a cross-bill for the protection of its rights, war-

rants a court of equity in subordinating the trustee's
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lien upon the corpus of mortgaged railroad property, to

the rights of general unsecured creditors.

Conclusion.

It is submitted that the decree of D^^SESifer^lS, 1913,

should be reversed for the following reasons:

(1) No claimant is entitled to priority because the

trustee did not commence an action of foreclosure or

secure the appointment of a receiver, or submit itself

to the operation of the rule that he who seeks equity

must do equity.

(2) There is no proof that any current income was

diverted during the six months' period after the in-

debtedness of any claimant herein became payable.

(3) The diversion in this case was $30,000, and the

lower court allowed priority to claims aggregating

$48,571.42.

Respectfully submitted,

Edward J. McCutchen,

Gavin McNab,

A. Ceawfoed Geeene,

Attorneys for Charles C. Moore,

F. W. Bradley, Maurice Schweitz-

er, R. D. Rohbins and Walter S.

Martin.

McCuTCHEN, OlNEY & WiLLAED,

Of Counsel.



No. 2353

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

CHARLES C . MOORE, F. W. BRADLEY,
MAURICE SCHWEITZER, R. D. ROB-
HINS and WALTER S. MARTIN,

Intervovors arid Appellants,

vs.

F. L. DONAHOO et al,

A ppellecfi.

BRIEF FOR APPELLEES REPRESENTED BY

SULLIVAN & SULLIVAN AND

THEO. J. ROCHE.

On behalf of some sixty-four men who rendered

services in the operation and maintenance of the

Ocean Shore Railway within the six months' period

inmiediately precedinc; the appointment of the re-

ceiver herein, and. whom we have represented dur-

ing the entire proceedings, we respectfully submit

the following points and authorities, in supi3ort

of the decree of Judge Van Fleet, according to

these and other workmen priorities as against the

bondholders.



Position of Appellants' Counsel.

As the conclusion from their extended argument,

counsel present the following propositions which

they claim are involved in the appeal (p. 94) :

''(1) No claimant is entitled to priority

because the Trustee did not commence an
action in foreclosure or secure the appoint-

ment of a Receiver or submit itself to the

operation of the rule that he who seeks equity

must do equity.

(2) There is no proof that any current

income was diverted during the six months'
period after the indebtedness of any claimant

herein became payable.

(3) The diversion in this case was $30,000

and the lower court allowed priority to claims

aggregating $48,571 .42. '

'

The position of appellants' counsel therefore is

that labor claimants whom we represent are not

entitled to any relief in this action because the

same was not commenced by the bondholders or

their trustee. Furthermore, that if any relief be

within their reach, it is confined to the amount

of the diversion,—$30,000, as found by the Master.

I

THE SERVICES RENDERED BY THESE APPELLEES WERE
NECESSARY FOR THE MAINTENANCE OF THE OCEAN

SHORE RAILWAY AS A GOING CONCERN.

At pages 26-7 of the agreed statement, the fol-

lowing appears:



*'Th(' lahor, materials and sii]»i)lio.s for wliich
priorities iiave been allowed by the findings
in the report of the Master and by the decree
of the District Court were in each instance
Hcrrssdrf/ to the husincss of the Ocean Shore
h'ailinii/ Com /kin }/ as a carrier of frcigJtt and
j>asseti</ers, and to the public service, and were
alt.soluteli/ Hcccssari/ for the maintenance of
the railwatj projHrff/ and to keep it a (joiny
concern.

11.

-GOING CONCERN" THEORY AS DISTINGUISHED FROM
"INCOME" THEORY.

The Master, in his very able opinion rendered

in connection with his report, thus states the

question involved, as viewed hy him in the light

of the authorities, at pages 1 and 2 of his opinion.

"The question involved in this case is that
of discovering upon what principles and under
what limitations an unsecured creditor of an
insolvent railroad in the hands of a court of
equity may displace a previously vested mort-
gage lien given to secure bonds, and covering
all property and aU income in specific terms.
That a priority will be allowed to such an
unsecured creditor in certain cases is well set-

tled. * * *

The cases are in substantial agreement as
to the powers of a <'Ourt of equity which has
taken ijossession of a mortgaged railroad by
its receiver. In any case where a receiver-
ship has pr()i)erly come about it is agreed that
the court in its administration of the trust
thus imposed upon it must observe the peculiar
nature of the property as one requiring con-



timicd operation, and must keep it running
as a going concern to serve the public and pre-

serve its integrity as a railroad (italics ours)
;

in doing so the court will charge the expense
thereof in the first place to its income, so that

the body of the property may be, if possible,

preserved intact for the mortgagees, but in

case of necessity will charge its expenses sec-

ondly to the corpus of tJie property. It is

unnecessary to consider the limits of the courts'

power in this regard since the question of

claims against the receiver does not arise upon
this reference.

The question before us in this reference

concerns only pre-receivership debts. Here
there is a wide divergence of principle in the

courts of the United States. It may be said,

however, that decisions will fall in either one

of two classes, one based upon what I may call

the 'income' theory and the other upon what
may be called, for lack of a better tenn, the

'going concern' theory. Both emphasize the

necessity of keeping the railroad a going con-

cern as an element in the question, both recog-

nize that the income of the road must be first

applied to the payment of such claims as are

allowed priority. There is also a substantial

agreement among all the courts as to the re-

quisites which will entitle any claim to priority.

The divergence arises in the limitations made
in determining the fund out of which priority

will be awarded; the courts of the first class

allow it only out of income, or, in the alterna-

tive, if the income of the road has been di-

verted to the benefit of the mortgagees, out

of the corpus of the property or the proceeds

of its sale to the extent of such diversion and
no further. The courts which follow the going

concern theory, while making income or di-

verted income the prmiary fund, allow, never-
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l)r(>p('rty in the aliseuce both of income and
diversion. In the ease of the Ocean Shore
Railway Company there exists no income out
of which payment can he made. A diversion
is chiimed, and it will he one of the (piestions

involved in tliis reference whether such diver-

sion has been proven, and to what extent. In
the event, however, that diversion should not
have ])een i)roven, or that it shall not be suffi-

cient to allow full i)ayment to claimants en-

titled to a ])riority in equity, it naturally be-

comes of prime importance to claimants to

establish the correctness of the theory upon
which the courts of the second class named
have proceeded. Such decisions as have ])een

made in the Ninth Circuit belong to the class

that regards income or diversion as immaterial
factors. It is claimed, however, that these

decisions are not only in accordance w^itli prior

decisions of the Supreme Court, but are over-

ruled by the latest decision of that court in

Gregg V. Mercantile Trust Company, reported
in 197 U. S. That case, however, in the facts

before it, concerned only one class of claims,

that is supply claims, and in that regard it

is contended that its principles do not govern
other classes of claims such as those of rail-

road operatives."

As shown by the above quotation of the lan-

guage of the Master, one question here presented

is whether the doctrine on this subject of priori-

ties as against the mortgage bondholders, as here-

tofore recognized in this district, is still to prevail.

The Master and the district judge disagreed as to

the conclusion reached by the Master on the sub-

ject of the '^ going concern" theor}^ as heretofore
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recognized in this district. Judge Van Fleet, in

his opinion, said:

"The Master has reached a conclusion,

brictiy stated, that the question of priorities

for such claims depends entirely upon the ques-
tion of diversion, that is, diversion of the
current income fund; and he has held that

neither laborers' claims nor the claims of ma-
terialmen can be allowed preference over the

rights of the bondholders except in an instance
where it appears that there has been such di-

version used for the benefit of the mortgagees
in some way that has resulted to their sub-

stantial benefit; in other words, that if the

current income which is to be looked to and
treated as a trust fund for the payment of

current expenses, has been diverted to the pay-
ment of interest on the mortgage debt, or for

other purposes which has gone to the benefit

of the corpus and resulting in a substantial

betterment of the property, then the claims of

laborers and materialmen may be given priority

to the extent of such diversion; but not other-

wise.

But unfortunately for that view the courts

Jiave not given it practical application; they

have in fact in every instance thus far occur-

ring, where the question has come up, allowed

for one reason or another priority to labor-

ers' claims that had been ifncurred for the essen-

tial purpose of keeping tJte road in operation;

and it appears that in this circuit that prin-

ciple has in several cases been distinctly an-

nounced and afifinned by the Circuit Court of

Appeals. That court has held that in such in-

stances the requirement of keeping the road a

going con'Cern is one which is paramount to

the consideration whether or not there has

been a diversion; evidently proceeding upon



the tlu'orv tliat in the niaiiitcnanco of tliis

character of property it is so ahsoliit^'ly essen-
tial as lendino; it value to keep it in operation
that th( !i trill (tJloir as a prrfcrciirc claims
irhich i/rotr out of tlir irork of lohorcrs and
that class of materials, whidi in their r.s.sr///m/

nature go to nutiutain the ojk niiiott of the
roa/l, such as fuel oil, coal, hihricatinj;' oils,

and water for steam and othei- eSvSential pur-
poses, notwitlistandino- it aj»peai' that there is

in the jtarticular instance no diversion of the
current fund shown.

Now, the Master, giving due consideration
from his point of view to this class of cases
has nevertheless reached a conclusion that the
principles there followed are necessarily over-
ruled in the most recent case fivtm the Su])reme
(V)urt of (Jregg vs. Metro])olitan Trust Com-
pany, in the lf)7 U. S., an opinion, written by
Mr. Justice Holmes. 1 have given that case
very careful consideration, and while the rea-
soning of the court is such as to lend consid-
erable weight to the view^s of the Master as
deduced therefrom, I am nevertheless not sat-
isfied that the case so clearly contravenes the
doctrine that has been established in this Cir-
cuit that I would be at li])erty to assume that
it necessarily overrules it. Of course, it is well

established that this court is bound to follow
the principles enunciated by the Circuit Coui't

of Ap})eals of its circuit unless it is enabled
to see clearly that those principles have been
imquestionably overturned by later decisions
of the highest tribunal. While Judge Holmes
in Gregg vs. Metropolitan Trust Company
bases his conclusion upon considerations which,
as I say, may be regarded as lending strong
color to the views of the Master, he nevertheless
nutkes use of references to previous decisions

allou'iuf/ hthorers' claims, iu a manner to in-
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dicate that lie apjmrcntJij rajards the latter ds

not heinf) fuUy within the principles he is there

apphfing. I am iiuablc, therefore, to reach the

eoiiclusioii that the rule established in this

Circuit has been distinctly overturned by that

decision, and that being so I am forced to the

conclusion that the result reached by the Mas-
ter must be overruled in that one particular."

III.

EVEN IN THE ABSENCE OF A DIVERSION OF CURRENT DEBTS,

THE DAY TO DAY LABORERS ENGAGED IN OPERATING

THE ROAD AND WHOSE LABOR IS INDISPENSABLE TO THE

BUSINESS OF THE ROAD ARE ENTITLED TO PRIORITY

AGAINST THE BONDHOLDERS, OR PURCHASERS, ON A

SALE OF THE PROPERTY.—THE GREGG CASE HAS NOT

OVERRULED EITHER MILTENBERGER V. LOGANSPORT RY.,

106 U. S. 286, NOR UNION TRUST CO. V. ILLINOIS MIDLAND

RY., 117 U. S. 434.

The most important case decided by the Su-

preme Court of the United States bearing upon

this question of priorities is

Milteiiherger v. Logansport etc. Ry. Co., 106

U. S. 286; 27 Law Ed. 117.

In the Miltenberger case, Mr. Justice Blatch-

ford, speaking for an undivided court on the sub-

ject of equitable priorities, at page 311 (U. S.

Rep.), said:

**In respect to the $10,000 due other and
connecting lines of road for materials and
repairs, and for ticket and freight balances,
* * * the first petition stated that pay-



iiu'iit nf tliat <'lass of claims was indispois-

ablc to the busiiwss of the loiui, and that,

unless the rt'ccivcr was authoiizcd to pro-
\ iilc tor tlu'ni at once, lh<' busincHu of the
ro(ul would suffer (jrcat detriment. These
rcascnis were siitislactory to the couit. * * *

Many circ-iunstanci's may exist which may
make it necessary und indisjun'Sable to the

business of the road and the preservation
of tile })roperty, for tlie receiver to pay pre-

existing;: del)ts of certain cUisses, out of the

earninj^s of the receivershij), or even ttie cor-

}>us of the projicrt/f, under the order of the

court, with a j)ri()rity of lien. * * * It is

easy to see that the payment of unpaid dehts
for operating expenses, accrued within ninety
days, due hy a railroad company suddenly
dei)rive(l of the control of its property, du-e

to ojx ratircs in its cm}>loy, whose cessation

from work simultancousUi is to be depre-
cated, in the interests both of the property
and of the i)ul)lic, and the payment of lim-

ited amounts due to other and connecting
lines of road for materials and repairs and
for unpaid ticket and freight balances, tlie out-

come of indisjiensahle husifiess relations, where
a stoppage of the continuance of such business

relations would be a probable result, in case of

non-pa_ATnent, the general consequence involv-

ing largely, also the interests and acconunoda-
tion of travel and traffic, may well ])lace such
])ayments in the category of payments to pre-

serve tJie mortgaged property in a large sense,

by maintaining the good wiU and integrity of
the enterprise, and entitle thou to be made a

first lien."

The court in that case upheld the provision al-

lowing the receiver to pay arrears due for oper-



10

atiiig expenses, including lahorers' claims for a

period in the pa.st not exceeding ninety days.

The next ease to whi('li we call the attention

of the court on this point, and one perhaps more

frequently cited is

Union Trust Co. v. Illinois Midland R. Co.,

117 U. S. 434; 29 Law Ed. 963.

In that case the court held, as show^n in the

eighth subdivision of the syllabus:

''That certificates issued to replace earnings

diverted from paying for operating expenses

and ordinary repairs, to pay for necessary bet-

terments or improvements, leaving large debts

on account of such expenses and repairs, are

entitled to priority.

(sub.) "9. That, in view^ of the facts of

the case, the Paris and Decatur bondholders

cannot insist that the want of affirmative as-

sents by them or their trustee deprived the

court of power to create, on the corpus of the

property, any lien taking prioritj^ over the

mortgage lien.

"10. That w4iile the ordinary expenses of

the receiver in operating the road are first pay-

'dh\e out of income, if any, the corpus may be

resorted to when the items are proper, after

scrutiny and opportunity for those opposing to

be heard.

"11. That wages due the employees of the

Illinois Midland Company within six months
immediately preceding the ap])ointment of the

first receiver, were properly allowed priority.

"12. That the tenns of the orders appoint-

ing the various receivers did not impair or ex-

clude the am]>le authority of the conrt to order

said ordinary expenses and 'six months' lal)or
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claims', paid out of the propoi'tv itself, with
priority."

The opinion of an undivided court in that ease,

as we have seen, was hy Mi-. Justiee Blatehford.

At page 448 (Law Ivl. })(5S) Justiee Blatehford

says:

**Many of the contested questions in these

c*ases arise out of the transactions of the re-

ceiver oriu:inally a])])ointed and his successors,

especially in issuing- receiver's certificates; and
the contest, as presented to this court, is sub-

stantially one between the Paris and Decatur
bondhohleis on one side, and those who claim

a priority of lien over the bonds on the other."

At pau'c 4."31 (Law Ed. 969) the court says:

"The final decree declares that the lien of

the Paris and Decatur bonds is subject to cer-

tain receiver's certificates of the 8th, 12th,

14th, 16th ITtli and 18th series, which are to

have priority in payment of the Pai'is and
Decatur bonds, out of the proceeds of sale of

the l^aris and Decatur road, and wliich amount,
with interest to Januarv 15, 1885, to $200,-

408.87."

At page 464 (Law Ed. 973) the court says:

"The appellants Borg and others also com-
plain of provisions in the final decree, giving
priority over the Paris and Decatur bonds to

just and equitable proportions of the follow-

ing itt^ms:" (enumerating five different classes

of allowance, and specifying the amounts, and
giving as a sixth class) "6. AwoiDit of wages
due employees of the Illinois Midland Compaoiy
within six months immediatehj precedinfj the

appointment of the first receiver, as shown by
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schedule H of the report; such equitable pro-

portions of the receivers' indebteclness and of

the six months' labor claims to be ascertained

in the manner provided by the decree.

"As to items 1, 2, 3, 4 and 5; while it is

admitted that these debts were incurred for

the ordinary expenses of the receivers in oper-

ating the road, it is contended that they are

entitled to priority only out of the income of

the road, and not out of the proceeds of the

property itself. Of course, such items are pay-

able out of income, if any, before the corpus

is resorted to, hut that may be resorted to when
the items are proper ones to be allowed for

operating expenses, after scrutiny and oppor-

tunity for those opposing to be heard. This

view is in accordance with the principles above

laid down and the authorities above cited"

(among the cases cited, was the Miltenberger

case)

.

"It is contended, however, that, in the order

of September 11, 1875, appointing Dole receiv-

er, while authority was given to him to carry

on the business of the road and to make repairs

and additions essential to its interests and
safety, it was provided that, out of the moneys
he should receive from its operations, he should

pay for the expenses of operation ; that he was
not authorized by that order to contract any
debt which the receipts of the road would not

pay; that the terms of the order were such

as to exclude the payment of any of the ex-

p(»nses embraced in the six items above named"
(including labor claims) "out of any fund
other than the receipts from the operation of

the road; and that the orders appointing Rees
and Genis were equally limited. But we think

this view is not correct. The terms of these

oi-ders do not impair or exclude the ample au-

tltority which the court would otherwise hai'c,
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an(1 othrnrisr has, fo order the claims in qucs-
tiiHt to h( jHiid out of f/ic i>ropcrtij itself, with
prion't I/.

"Tlu' claims ciiihraccd in the si.r items have
lu'cii carct'iilly scrutinized and reported on fav-
orably by the eonimissioner, and allowed by
the eircuit court, within and in accordance with
the principles ai)ove laid down, and ivc Uiink
that all of fliem, inelftdiuf/ the 'six months'
hihor ehiims,' wei'e pi'opei'ly allowed."

This ease clearly lays down the proposition that

la})or claims accrued within the six months' pei'iod

are properly chargeable against the corpus of the

railway's property, and we again call the atten-

tion of the court to this language of Justice

Blatchford:

'*0f course, such items are patjahle out of the
ineome, if any, before the corpus is resorted to,

hut that may he resorted to when the items are
proper ones to he allowed for operating ex-
penses."

The principle that the various employees through

whom the actual operation of a railway is car-

ried on have a peculiarly equitable claim is recog-

nized in

Thomas v. Western Car Co., 149 U. S. 112;

37 Law Ed. 669,

where Mr. Justice Shiras says:

"The case of a corporation foi- the manufac-
ture and sale of (*ars, dealing with a railroad
company, whose road is subject to a mortgage
securing outstanding bonds, is very different
from that of tvorkmen and employees or of
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those who farninh, from day to day, supplies
necessary for the mainten-ance of the railroad."

lu

Blair v. SI. Louis etc. R. Co., 22 Fed. 472,

claims for labor and supplies accrued within six

months of the aj^i^ointment of the receiver were

allowed priorities against the income, and further-

more, as shown by subdi\ision 4 of the syllabus:

''4. Semble; that claims entitled to prefer-
ence as to income, may, in exceijtional cases,

and where a special equity appears, be made a
first lien upon the corpus of the mortgaged
property."

In a note following this case, we find the fol-

lowing :

"There are only two exceptions so far as

ante-receivership debts are concerned, to the

general rule as to the superiority of the mort-
gage lien; the first is that, where current earn-

ings have been used by the officers of a com-
pany for the benefit of mortgage creditors in

paying bonded interest, purchasing additional

equipments, or making permanent improve-
ments on the fixed property, the mortgage se-

curity is chargeable, in equity, with the restora-

tion of the fund thus improperly diverted. The
second exception is that, where it is necessary

to pay employees back wages in order to retain

their services, or to pay a debt for ante-receiv-

ership operating expenses, in order to maintain

])usiness relations with the claimant, and the

retention of such employees, or the mainten^

ance of such relations, as the case may he, is

indispensable to the welfare of the road, and
such debts cannot be paid out of income, the
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rcrcirrr tnnt/ f>r (tiithon'zcfJ to niisr the iircrs-

sfiri/ funds hf/ issidnf/ ccrfificafes of intJchfrd'-

n( ss irhich shun ht/iC }>recedenee of fifsf niorf-

f/0(f( honds."

Of (Mnirsc, tlic issninu; of locciver's r'ortificates

aud givini,^ tlioin j)ri(»rity as against the first iiioit-

gago hdiids is the exact ('(|uivalont of paying out

of the pi-oceeds of tlio sale in the receiver's hands,

tho anininits due ] (referred <'redit(>rs.

As against the well estal)lished doctrine of the

Miltenberger and Union Trust Company cases,

counsel for a])])ellants ])lace al)solnto relianeo upon

the case (d'

Grcf/!/ r. Metroixditau Tnisf Co., 197 U. S.

18;]; 49 Law Ed. 714.

They claim that the rule of the earlier cases al-

lowing priority to a day laborer for services ren-

dered to the company \vitliin six months has been

overruled. The Gregg case has no such effect. It

could not so hold because the priority of <i l(d)or

chu'ui iiuis not i )i vol ved either directly or incidentally

in the question there before the court. The claim

there was a supply claim as distinguished from a

labor claim, but even as to a supply claim, the

decision does not overrule the well established doc-

trine of earlier cases where the supplies were

necessary to the business of the road. The claim

in the Gregg case was for railroad ties on hand

when the receiver took charge of the railway prop-

erty. The Circuit Court of Appeals had disallowed
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the claim of priority and the claimant sought by

certiorari to review the ruling. Counsel for the

respondent to the wi'it, in his brief, took the posi-

tion that "while this court may sometimes have

permitted the payment of a current claim out of

the proceeds of sale without i^roof of diversion,

those were exceptional cases."

The opinion of the majority of the court is by

Mr. Justice Holmes. At page 187 (49 Law Ed.

718) he says:

"The case principally relied on for giving
priority to the claim for sui^plies is Miltenber-
ger V. Logansport, C. & S. W. R. Co., 106 U.
S. 286, 27 L. ed. 117, 1 Sup. Ct. Kep. 140. But,
while the payment of some pre-existing claims

was sanctioned in that case, it was expressly

stated that 'The payment of such debts stands,

prima facie, on a different basis from the pay-
ment of claims arising under the receivership.'

The ground of such allowance as was made
was not merely that the suimplies were neces-

sary for the preservation of the road, but
that the payment was necessary to the business

of the road,—a very different proposition.
* * * In Union Trust Co. v. Illinois Mid-
land R. Co., 117 U. S. 434, 465 * * * labor

claims accruing within six months before the

appointment of the receiver were allowed with-

out special discussion, but the principles laid

do\\Ti in the Miltenberger case had been re-

peated in the judgment of the court, and the

allowance was said to be in accordance with
them."

In our quotation from the Union Trust Company

case we have endeavored to show above that the
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question of priority nf labor clainis against the

corpus of the i)roi)erty was distinctly raised in

that <-as(' and Just as distinctly passed upon. Con-

tinuing, after referring to another earlier case.

Justice Holmes says:

''I)((t the pdj/incnf of the cmj)Ioi/('e.s of the
road is more certain to be }wcessary in order
to keep it rnuniuij than the payment of any
other class of previously ineurred debts."

Counsel for chiimant had insisted that his supply

claim was as much entitled to priority as labor

claims accruing at the same time, and payment of

which had been alio iced. In speaking of this phase

of the claimant's contention, the court said:

"It is not necessary to answer this conten-
tion at leng-th. The original order gave the
petitioner no such rights as he assei-ts. It
would have been a stretch of authority for
the receiver, in his discretion, to apply the
borrowed money to this debt. * *

*
'

rpj^^

petition on which the original order was made
stated that the money was wanted to pay cer-

tain obligations 'or so much thereof as may
be necessary', embodying the distinction which
we have drawn from the cases. We already
have intimated that the payment of railroad
hands might stand on stronger grounds than
the payment for past supplies; and, if the pay-
ment was wrong, it would not be righted by
making another, less obviously, within the scope
of the decree."

A careful analysis of the opinion will show in

the first place that the labor claims accruing within

the six months' period had already been allowed
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and paid out of the funds in the hands of the

receiver. In the second place, the opinion shows

that ''the payment of the employees of the road is

more certain to be necessary in order to keep it

running than the payment of any other class or

previously incurred debts/' In other words, the

laborers are ''necessary to the business of the

road/'

As said by Justice Holmes, "the pa/yment of rail-

road hands might stand on stronger ground than

the payment for past supplies/' Furthermore,

neither the Miltenberger case, 106 U. S., nor the

Union Trust Company case, 117 U. S., in which

labor claims accruing within six months were al-

lowed, is in terms, or inferentially, overruled by

the Gregg case. As we take it, the Gregg case

may stand unquestioned, and yet a claim for sup-

plies necessary to the business of the road or labor

furnished in the actual carrying on of the busi-

ness of the road may still rightfully demand pri-

ority on equitable grounds even as against the

corpus of the railway property.

If we allow the Gregg case full sway as author-

ity, notwithstanding its seeming variance with the

doctrine stated in Southern R. Co. v. Carnegie

Steel Co., 176 U. S. 257, we still insist that labor

claimants, such as those whom we represent, are

entitled to priority not merely as against the earn-

ings, but as against the property itself, or its

proceeds, on the ground that the labor of such
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claimants was n/rcssar// to the husiuess of tlw road,

and that labor thus rendered serves as the basis

(tf an e(]uit;\ble j)ri(>rity against the bondholders

and the ]»ui-<hasers.

IV.

THE CASES OF MILTE\BKK(iEK V. LOGANSPORT ETC. K. CO.,

106 r. S. 286, AND IMON TRl'ST CO. V. ILLINOIS MIDLAND

K, CO., 117 r. S. 4:54, WERE NOT CASES OF DIVERSION, NOR

WERE THEY OVERRCLED BY OREGU V. METROPOLITAN

TRCST CO., 197 C. S. 18;M97.

Neither the Miltenberger ease nor the Illinois

Midland ease was in terms, nor by necessary in-

ference, overruled by the Gregg case. In the opin-

ion of Mr. Justice Holmes in the Gregg case, how-

eA-er, this language is found:

* "In Union Trust Co. v. Illinois Midland R.
Co., 117 U. S. 434, 465, 29 L. Ed. 963, 973;

6 Sup. Ct. Rep. 809, labor claims accruing
within six months before the appointment of

a receiver were allowed without special discus-

sion, but the principles laid down in the Mil-

tenberger case had been repeated in the judg-

ment of the court and the allowance was said

to be in accordance with them.

It would seem from St. Louis A. & T. H.
R. Co. V. Cleveland C. C. & I. R. Co., 125 U. S.

658 * * * that in both those cases there

was a divcrfiion of car,nings. The pwyment of

the employees of the road is more certain to

be necessary in order to keep it running, than

the payment of any other class of previous

incurred dehts/^
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Tn the assumption of Mr. Justice Holmes as to

the fact that diversion was shown in the cases re-

ferred to, he was manifestly in error as to the fact.

Such false assumption as to a matter of fact in-

volved in a record not before the court should have

no efficacy to overrule the legal principles clearly

and distinctly laid down in the two cases referred

to. Appreciating the importance of the rulings in

the Miltenberger and Illinois Midland cases, appel-

lants' counsel at pages 32 and 44 of their argument,

emphasize the erroneous assumption of fact made

by Mr. Justice Holmes in his opinion. The re-

ports of the cases we have above called to

the attention of the court sliow no diversion. Cer-

tainh^ the rulings announced by the court in each

case were in no sense based on diversion as an

established fact. Our position in this regard is

fully borne out by the opinion of the Master, on

file herein. At page 22 of that opinion, the Mas-

ter says, in referring to the Miltenberger case:

"I further remark before leaving this case

that while Justice Holmes in the Gregg case

has suggested that a diversion of funds ap-

2}eared in the Miltenherger case, it is not clearly

shown that such was the case."

At page 36 of the same opinion, in referring to

the case of Union Trust Co. v. Illinois Midland R.

Co., 117 U. S. 434, the Master says:

**In this case tliere does not appear to have
heen a/tiy diversion of inconie except such in-

come as was diverted by the receiver and was
made good by receiver's certificate to the
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amount of tlic divorsioii. Tt (loos not appear

that six months' ])r('-r('ceivorshi]) hihor rlaims

wore rcciuiri'd to sliarc jn'o rata in the amount
of thi' fund realized from the reeeiver's cer-

tificate issued to restore this diversion, and if

affirmnfirclfi appcdrs tJutt fJicsr si.r nioHihs'

labor claims were alloacd piiorit ij <H/aiiisl Ike

corpus.''

At pages 42-3 of his opiniiai, the Master dis-

cusses the case of St. Louis A. & T. II. Bailroad

Company v. Cleveland C. C. d- I. Railroad Co., 125

U. S. 6dS. He refers to the bearing of that case

on the (iucstion ])efore him as containing a state-

ment that the ISIiltenberger ease and the Illinois

Midland case were cases where a diversion had

been shown. He thus characterizes that statement:

(p. 43) "This statement is referred to as

authority and apparently with approval by
Justice Holmes in the Gregg case, as will

hereafter be seen. I pause to remark again

that the court seems in error as regards the

fact of diversion in both the Miltenberger and

the Illinois Midland case" (see brief pages 22,

36).

Again, at page 77, in referring to the two cases

in question, the Master says:

"So far as concerns Justice Holmes' inter-

pretation of the Miltenberger case, and the

Illinois Midland case, as being cases where

there was a diversion of earnings, it must he

acknowledged that the reports of those eases

do not anywhere indicate such diversion, and,

as has been above pointed out (p. 24) it is

seen in the opinion in Union Trust Company
V. Southern R. Co., decided in the same term
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as the Miltenbcrger case, tliat that case was not

regarded as a case of diversion of earnings/'

V.

PRIORITY OF LABOR CLAIMS AS AGAINST THE BONDHOLDERS,

MAY BE ASSERTED IN OTHER ACTIONS THAN THOSE

INSTITUTED FOR FORECLOSURE OF THE MORTGAGE BY

THE BONDHOLDERS OR TRUSTEES.

In some of the early cases decided by the Su-

preme Court of the United States, the suggestion

was made that a reason for allowing the assertion

of the equitable superiority of the labor or supply

claimants' demand over that of the bondholders

was based on the fact that the bondholder himself

was seeking the aid of a court of equity to establish

his claim, and therefore, seeking equity, he should

do equity. Stating the proposition in this form

involves the idea that the demand of the labor

or supply claimant was itself based on equity or

on equitable considerations.

The equity which is asserted and recognized in

these cases on behalf of those whose labor or ma-

terials assist in keeping the railicay property a

going concern, inheres in the very character of the

claim, rather than the character of the action in

which such equity is asserted.

It is not essential to the assertion of such equit-

able claim that the action wherein it is asserted,

be one instituted for the foreclosure of mortgage.

This proposition has been repeatedly detennined
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ill the federal courts and partieiilarly in the Su-

preme Court of the United States.

In this connection, the first ease to wliich we

invite attention is

Uniou Trust Co. v. Illinois MixUaud R/j. Co.,

117 U. S. 434-441-3, 458; 29 Law Ed. 963-

6-8, 971-2.

Among the points determined by the court in

that ease, as shown l)v the sylhibus (Law Ed. 963)

is the following:

"2. That the pow^r of a court of equitj^

having charge of i-ailroad property to make
necessary repairs does not depend upon the

consent of those interested, nor upon prior

notice to them. * * *

"4. That the bill filed in the state court

by Hervey (the holder of a majority of the

stock of the corporations), and certain judg-

ment creditors, was sufficient to enable the

court to administer tlie property as a trust

fund and marshal the debts, making proper

parties before adjudging the merits."

In the statement of the facts by Mr. Justice

Blatchford (Law Ed. 965-6) we find the following:

''On the 11th of September, 1875, Robert G.

Herve}^ and tw^o other parties filed a bill in

equity in the Circuit Court of Edgar County,
Illinois, against the Illinois Midland Raihvay
Company. It set forth that Hervey owned a

majority of the stock of the corporations above

named, and that the other plaintiffs were
judgment creditors of the Paris and Decatur
Company, with executions returned unsatisfied;
* * * that certain creditors and stockhold-



24

ers of the Paris and Decatur Company, a mi-
nority in numljer and amount, were threatening

to have the Illinois Midland Company and its

property placed in the hands of a receiver

;

that the jjlaintiffs represented a majority of

the stock in all of the corf>orations, and de-

sired to have a receiver of the franchises, rail-

ways and rolling stock of the corporations

appointed immediately and without further

notice, or the rights of the creditors and stock-

holders would be irreparably prejudiced."

The bill also set up that negotiations w^re pend-

ing toward reorganizing the affairs of the railway

company, and generally, that it was necessary in

the interests of all concerned that a receiver should

be appointed to handle the affairs of the railway

company.

Justice Blatchford continues:

"The prayer of the bill was that a receiver

be appointed of all the rights and franchises

of the Illinuis Midland Company, and of all

the property in its control ; and that an account
be taken of all the claims, liens and liabilities

of its stockholders and creditors, and of those

of the corporations above named, and they be
ordered to be paid and adjusted, as the re-

spective rights and interests of such stockhold-

ers and creditors should appear; and for fur-

ther and other relief, according to equity."

(p. 443; Law Ed. 966) "On the same day
the Illinois Midland Company appeared to the

bill by attorney, and waived notice and sub-

mitted itself to the court for such order in

the premises as might in equity be right and
proper; and the judge of the court, at cham-
bers, made an order appointing as receiver



25

George Dole, of Paris, and requiring liiin to
give a l)(»n(l for ii<75,000, with security and
tiien to 'forthwith take possession of all the
personal, real and mixed property of every
kind helonging to or in the possession of said
Illinois Midhmd Railway Company, including
the ijro2)erty foinierly owned and possessed by
the Peoria, Atlanta and Decatur Railroad Oom-
])any, the Paris and Decatur Railroad (Unn-
jtany, and the I^iris and Terre Haute Railroad
Company; and if necessary to sue for, in the
name of said receiver, and recover, all the

proi)erty of said company or companies,
whether real, personal or mixed, and whether
in possession or in action."

The order emi)owerod the receiver to carry on

the business of the railway companies mentioned,

subject to the direction of the court, until their

respective rights could be fulh^ ascertained.

On October 16th, 1875, an amended l)ill was filed

in which a number of other j^laintiffs were joined

with Hervey, some of whom were bondholders of

the Illinois Midland, and some, holders of bonds

in the Paris & Decatur Company. On the 5th

of December, 1876, the Union Trust Company filed

a bill in the Circuit Court of the United States,

for the Southern District of Illinois, against the

corporations involved, to foreclose the several

mortgages made to the Union Trust Company. In

1877 the Union Trust Company was by an order

of court, made a party defendant in the original

Hervey suit. On February 15, 1878, the Union

Trust Company filed a bill in the Circuit Court,
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for the Southern District of Illinois, against the

Paris & Decatur Company, and the Illinois Mid-

land Company to foreclose the Paris & Decatur

mortgage. On the same day, the Union Trust

Company filed a bill in the same federal court

against the Paris & Terre Haute Company, and

the Illinois Midland Company to foreclose the Paris

& Terre Haute mortgage. On the same day Secor

filed a bill in the same federal court against the

Illinois Midland Company to foreclose the Peoria,

Atlanta and Decatur mortgage. On April 6, 1878,

the original Hervey suit commenced in the state

court was, on petition filed by the Union Trust

Company, removed into the federal court, and on

the 13th of August following, the suits brought

by the Union Trust Companj^ and by Secor for

the foreclosure of the mortgages were consolidated

by order of the federal court. Other actions also

were brought involving some sections of the con-

troversy.

At page 448 (Law Ed. 968) the report says that

**Many of the contested questions in these

cases arise out of the transactions of the re-

ceiver originally appointed and his successors,

especially in issuing receiver's certificates; and
the contest, as presented to this court, is sub-

stantially one between the Paris and Decatur
bondholders on one side, and those who claim

a priority of lien over the bonds on the other."

Objection was urged upon the court in various

forms that the mortgaged property should not be



27

subjected to claims wv^od against the railway prop-

erties growinj^ out of the a})i)ointnieiit of receivers,

and the issuance of receiver's certificates in actions

to wiiich the niortji:a^ees or trustees were not par-

ties at the time of the appointment of the re-

ceiver, or the makin«»' of the order f(^r the issu-

ance of the receiver's certificates.

After an extended discussicm of the question

and reference to the cases of WaUace v. Loomia,

97 U. S. 146; Millcnhcrfjcr r. LocjaU'Sport K. Co.,

106 U. S. 286; and Barton v. Barbour, 104 U. S.

126, Mr. Justice Blatchford, at page 458 (Law

Ed. 971) goes on to say:

"In this connection it is objected that in

those cases the suits were foreclosure suits

brought by trustees under mortgages, and that

a different rule should obtain in a case where
the trustees or the bondholders do not come
into court initially, asking the aid of equity

in the appointment of a receiver. It is said

that the Hervey suit was not such a suit. But
the co})laintiffs with Hervey were judgment
creditors of the Paris and Decatur Company,
with executions returned unsatisfied. The bill

set out the precarious condition of all the

property held and used by the Illinois Mid-
land Company, and the necessity for a receiver

in the interest of all the creditors of all four

of the corporations, to prevent the levy of exe-

cutions on such property; and it prayed for

a judicial ascertainment and marshaling of all

the debts of all the corporations, and their

payment and adjustment as the respective

rights and interests of the creditors might ap-

pear, and for general relief. The plaintiffs

set forth that they represented a majority of
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the stock in all the corporations. This bill

was quite sufficient to enable a court of equity

to administer the property and marshal the

debts, including those due the mortgage bond-
holders, making proper parties before adjudg-
ing the merits."

The right of the court to appoint a receiver in

the action brought by the stockholders and credit-

ors, and the right to allow priorities to be asserted

in such a suit as against the mortgage claims, was

distinctl}^ recognized.

Sage v. Memphis and Little Rock Co., 125

U. S. 376-7-8; 31 Law Ed. 694-8.

In that case, the action in which the receiver

was appointed, was connnenced by Russell Sage,

a creditor of the company. In speaking of the

appointment of the receiver, Mr. Justice Harlan

said:

"This was done because, in the opinion of

the court, the appointment of a receiver was
necessary 'to protect plaintiff's interests and
rights'."

In justifying the action of the lower court in

appointing the receiver. Justice Harlan quotes the

language of Union Trust Co. v. Illinois Midland

Co., 117 U. S. At page 376 (Law Ed. 698) he

says:

**It is true, also, that Sage did not sue in

behalf of all the creditors of the Company or

of such as might come in and contribute to

the expense of the litigation. He was not
bound to i^ursue that course. It was his privi-

lege, under the law, to sue for his own benefit.
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and it was within the power of the court, for
liis protection as a judi^nient creditor, to place

the property of the (h'htor ('oni|>ciny in the

hands of a receiver, for administration under
its orcU'i-s. We do not mean to say that a siu-

gh' judL::ment creditor or any munher of such
creditors of a I'ailroail company are entitled,

as matter of ri^ht, to have its proj)erty put
in tile hands of a receiver, merely hecause of

its failure or refusal to pay its debts. Whether
a receiver shall be api)ointed is always a mat-
ter of dis<'retion, to be exercised spariniijly and
with ^reat caution in the <*ase of (puisi i)ublic

cori)orations oi)erating a public highway, and
always with reference to the special circum-

stances of each case as it arises. All that we
say in this connection is that, und(U- the cir-

cumstances presented in this case, the appoint-

ment of the receiver was within the power of

the couii:.'"

The lower court had directed that the net earn-

ings of the road during the receivership, should

be turned over to the trustees bidding the mortgage

of the railway property. A claim had been made

that the action instituted by Sage was collusive,

and the Master to whom the matter had been

referred, had made a finding that the action was

in fact coUusive. In referring to this question, the

Supreme Court says:

*'But it is contended that the suit instituted

])y Sage was collusive and an imposition upon
the court; that, as held by the circuit judge,

when the receiver was discharged, after having
served seventeen months, and the property

was turned over to the Company, the process

of the court was not used 'in good faith to
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collect complainant's judgment, but as a means
of placing the proi)erty and business of a rail-

road company in the hands of the court, to

be managed through a receiver, to the end
that the defendant may not be subject to suits

in the ordinary course of judicial proceedings,

and in order to enable the plaintiff and de-

fendant, by agreement between them, through
the receiver, to apply all the earnings of the

road during a series of years to the improve-
ment and betterment of the property;' and
that, consequently, the proceeding was not,

in fact, an adversary one."

The court reviews the cases, discusses the facts

involved, and finally reverses the action of the

lower court. Neither the fact that the action was

a creditor's action, nor that the bringing of the

suit was found to be collusive prevented the court

from making a proper disposition of the funds

collected during the period of the receivership.

At the close of the opinion we find the following:

'*For the reasons stated we are of the opinion
that the decree below was erroneous in that

it did not, in the order directing the distribu-

tion of the fund remaining in court, give a

preference to the judgment at law obtained

by the appellant Sage.

The decree is reversed and cause remanded."

The doctrine of this case that a receiver may

be appointed in a creditor's suit has been repeat-

edly recognized and approved in subsequent cases.

Southern By. Co. v. Carnegie Steel Co., 76

Fed. 496-8.
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In that case, Simonton, Oiivuit Judge, speaking

of the allowance of preferenees against the mort-

gage elainis, after referring to eases in which pref-

erences have hccii allowed, i;(»es on to say at

page 4J)():

*'If this he the law when a receiver is ap-
])ointed at the inst*\nce of moT-tgagees, how
much stronger is the equity when the receiver

is a])pointed at the instance of stockholders,

to secure luiiutcrrupted opportunity for a sat-

isfactory r<'(irganization'r'

The action of the Circuit Court of Appeals, as

voiced hy Simonton, judge, in the case just cited,

was affirmed in the same case by the Supreme Court

of the United States in 176 U. S. 258, 271. In

the statement of facts by Justice Harlan for the

Supreme Court of the United States (176 U. S.

258; 44 Law Ed. 459), it appears that the action

originally was commenced by Clyde and others

suing for themselves and other creditors and stock-

holders of the defendant raihvay corporation.

Subsequently, an action was commenced by the

Central Trust Company to foreclose the mortgage

held by it as trustee. Subsequently that action

was consolidated with the action instituted by Clyde

and others. In the lower court, claims had been

allowed growing out of the administration of the

receiver in the Clyde suit. On the appeal, among

the grounds urged for reversal, are these, noted in

the briefs of counsel (Law Ed. 465)

:

"The consolidated bondholders did not apply
for judicial aid or assert any demand for pos-
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session, and received no interest from such
first receivers (receivers in the equity suit),

and should not be charged with the responsi-
bility of their operation."

And again,

"Until the mortgagees come into equity with
their own application for entry they stand on
their vested liens, and are in no way responsible,

out of their contract security, for the court's

administration of the property."

In answering the contentions on behalf of the

bond holders, Mr. Justice Harlan said

:

"These figures show that both during the re-

ceivership in the Clyde suit and the receivership

in the foreclosure suit inmiense sums were ex-

pended in paying interest etc. * * * which
should have been ai:>plied in payment of prefer-

ential claims."

After quoting from the opinion of the Circuit

Court of Appeals, Justice Harlan continues:

"Looking at the case in the light of the

principle that a mortgagee cannot require from
the mortgagor an account of the earnings, tolls,

and income until he has made demand there-

for or for a surrender of possession under the

provisions of the mortgage (Sage v. Memphis
& L. R. R. Co., 125 U. S. 361, 378, 31 L. ed.

694; Fosdick v. Schall, 99 U. S. 235) the Circuit

Court of Appeals also said: 'AVhen, therefore,

the receivers appointed at the instance of .stock

holderH and creditors took possession, they en-

joyed the same right to the earnings and income
which the railroad company enjoyed, and right-

fully received them. As the railroad company
would have been bound to use this income in
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the pa^^nont of the euiTcnt expenses for labor

and supplies, tlie receivers should have done so

also.'
"

The action of the Coui*t of Appeals in allowing

])riorities growiii<i- out of the management of the

receivership in the stockholder's suit, was approved,

and the priorities there allowed, as we have here-

tofore shown in this argument, were approved by

the Supreme Court of the United States.

Ncic England R. Co. v. Carnegie Steel Co.,

75 Fed. 568.

The right of the court to appoint a receiver at the

instance of a stockholder or bond holder in an

action to which the mortgagee was not a party, was

there distinctly recognized and it was held that a

receiver so appointed stood in the place of the cor-

poration, and might out of the earnings received,

under the direction of the court, make expenditures

as the corporation itself might have done l)ut for

the appointment of the receiver.

In

Clark V. Central Railroad Co., 66 Fed. 803,

priorities were allowed in a consolidated action

growing out of the conduct of the receiver appointed

in a stockholders' suit. Pending the litigation, an

action for foreclosure of the mortgage had been

brought by the trustee. The action of the lower

court in making the allowances w^as affirmed by

the Supreme Court, the action there being entitled,

Virgima d A. Coal Co. v. Central R. B. Co.,

170 U. S. 355, 372; 42 Law Ed. 1068.
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From the report of the case (170 U. S. 357; 42

Law Ed. 1069) it appears that the original action

was instituted by a stockholder who asked for the

appointment of a receiver. At page 370 (Law Ed.

1073) Mr. Justice White says:

"The circumstances that it is uncertain, from
the terms of the stipulation, whether the ex-

penditures for betterments w^re made by the

receivers under the stockholders' bill, or under
the bill filed by the Central Company or under
the trustee's bill for foreclosure, is immaterial.

Even though the mortgages securing the
bonds provided for the sequestration by fore-

closure of the income of the road for the benefit

of the bondholders, for reasons already stated,

that income until strict foreclosure or a sale of

the road was charged with the prior equity of

unpaid supply claimants such as those now
before the court."

Kneeland v. American Loan Co., 136 U. S.

98 ; 34 Law Ed. 383.

In that case the first receiver appointed was at

the instance of a judgment creditor. Subsequently,

a receiver was appointed in actions instituted by the

trustees for foreclosure of mortgage. In discussing

the appointment of receivers, and the obligations

arising therefrom, the court said:

"A court which appoints a receiver acquires

by virtue of that appointment, certain rights,

and assumes certain obligations, and the ex-

penses which the court creates in discharge of

those obligations are burdens necessarily on the

property taken possession of, and this irre-

spective of the question who may be the ulti-
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mate owner, or wJio tiKUj invoke the receiver-

ship/'

Kneelaml v. Bass Foumlrij, 140 U. S. 594-5-6;

35 Law Ed. 544-8.

The controversy tlicrc before the court arose out

of the foreclosure proceedings of the same mortgage

inv(>lvcd in the case last above cited. In discussing

the obligations arising out of the appointment and

action of a first receivership, the court said (594-5;

Law Ed. 544)

:

"The objection urged to the item of $1,695.01,

which was for supplies furnished to the receiver
I)wight, is, that Dwight was not the receiver

for the bondholders and Kneeland, but was ap-
pointed receiver at the suit of a judgment
creditor ; that, so far as Kneeland and the bond-
holders are concerned the situation was pre-
cisely the same as if the company had remained
in possession of the road up to the expiration
of Dwight's receivership, December 1, 1883;
and that therefore that item should not be en-

titled to a preferred lien over the claims of the
bondholders. * * *"

(p. 596; Law Ed. 544) "As respects the

supplies furnished the road in this case during
the period of Dwight's receivership, the court

below, in the exercise of its undoubted author-
ity, ordered them paid out of the fund arising

from the sale of the road, because, so far as

the record shows, that was the only fund avail-

able; and they had been necessary to the con-

tinued operation of the road, and had gone into

the general property covered by the mortgage
which was sold at the foreclosure sale. They
contributed to the preservation of the property
during the receivership, and went towards swell-
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ing the fund arising from the sale on fore-

closure. Under such circumstances the court

appointing the receiver was justified, under the

rule laid down in Kneeland v. American L. &
T. Co., supra, in preferring such claim to the

claims of bondholders whose property they as-

sisted in preserving."

The authority of these two cases last cited on this

point is directly recognized in a decision made by

Judge Van Fleet of this circuit, when he was justice

of the Supreme Court of the State of California in

the case of

Illinois T. & S. Bank v. Pac. Fjj. Co,, 115

Cal. 285, 295.

There the court said:

"But, moreover, when a court in a proper
case, and under circumstances apparently au-

thorizing such action, takes property into its

possession through a receiver, which, as in this

instance, is of a character to give the public a
right to its continued operation and use, the

court acquires a right and assumes the obliga-

tion of keeping such property in operation;

and, for that purpose, is authorized to incur

such expenses and create such obligations

against the property as are necessary to keep
the same in repair and pay operating expenses.

And such expenses and obligations 'are burdens
necessarily on the property taken possession

of, and this, irrespective of the question who
may he the ultimate oivner, or tvho may have

the preferred lien, or tvho may invoke the re-

ceivership/ (Kneeland v. American Loan etc.
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Co., 136 U. S. 89; Kiiooland v. Bass Foundry
etc. AVorks, 140 U. S. 592)."

Vcatch V. American Loan d- Trust Co., 84

Fed. 274 (decided in the (Mivuit Court of

A])])eals, 8tli circuit, on I)eceni])er 6th,

1897).

The opinion there was ])y Circuit Justice Brewer.

At page 275 he says:

"Turning now to the question of law, it will

be noticed that a railroad receivership may be

at the instance of the mortgagee, or of a judg-
ment creditor, or of a stockholder. If at the

instance of the mortgagee, the income is im-
pounded for its benefit; if of a judgment cred-

itor, foi" the payment of his judgment. There is

in tlie latter case an equitable levy on such in-

come, and the mortgagee can claim no superior

right thereto."

In suppoi-t of his position, the court quotes the

language of Sage v. Railroad Co., 125 U. S., cited by

us above.

Further along in the opinion. Justice Brewer

says

:

"The moment the court takes possession of

property, certain equitable rights exist, which
cannot be ignored by receiver or court. The
property and the income received therefrom is

taken possession of by the court for the l)enefit,

according to certain equitable rules, of all part-

ies in interest."

The court in that case ruled, as shown by sub-

division 2 of the syllabus that

"A mortgagee of a railroad has no preferred

right, above that of a judgment creditor, to
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surplus earnings that have accumulated in the

hands of a receiver appointed at the instance of

stockholders prior to the filing of a bill for

foreclosure.
'

'

Among the many other cases sustaining the doc-

trine contended for in this subdivision of our argu-

ment we cite the following:

Horn V. Pere Marquette R. Co., 151 Fed. 626

(and cases cited)
;

Metropolitan Railroad Receivership, 208 U.

S. 90;

American Can Co. v. Ene Preserving Co.,

171 Fed. 540;

Cleveland C. <& S. Ry. Co. v. Knickerbocker

Trust Co., S6 Fed. 77-8;

Central Trust Co. v. Wahash Ry., 30 Fed.

332;

International Trust Co. v. Townsend Brick

Co., 95 Fed. 850;

Blair v. St. Louis R. Co., 22 Fed. 473;

Farmers Loan & Trust Co. v. Kamsas City

Ry., 53 Fed. 187.

The cases all show that wherever asserted priori-

ties have been allowed, whether in an administration

suit, in a foreclosure suit, or in consequence of or-

ders preliminarily made requiring the payment of

specified obligations, the allowance of such priori-

ties in favor of claimants has been based upon the

inherent equity of the claim as against the mort-

gage, rather than on the form or character of the

proceeding, or the time in the proceeding at which
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tlio order of preference was made hy the court en-

tertaining jurisdiction.

VI.

IF ORI(a>ALLY THE CIHCriT COIHT LA( KED JIRISDICTION,
THESE Vri'ELLANTS WAIVED A>Y DEFENSE BASED ON
SK II LACK OF JrUISDK TIO> BY VOLUXTAKILY APl'EAK-

IXi AND SrHKENDEHIXJ THE3ISELVES TO THE JURIS-

DI( TIO> OF THE tOlBT.

In the preceding subdivision of our argument we
have presented cases that show that the lower court

l)()ssessed full jurisdiction in the matter of the

appointment of receiver. There was no lack of

jurisdiction. In an administration suit instituted

even by an unsecured creditor, as well as in a direct

proceeding for foreclosure of mortgage the equities

of labor and supply claimants may be considered

and adjusted. Certainly on the face of the record

presented to this court, whatever is just and equit-

able as to these labor and supply claimants who kept

this raihvay a going concern until these purchasing

appellants came in and took it over at the sale, can

be done within the lines of the absolute jurisdiction

of the court in this proceeding. The purchasers at

the sale, on their own petition, made parties to the

proceeding.

In their petition it appeared that:

"Petitioners pray that they may be made
parties to the above entitled action and that
they be hereby allowed to intervene and appear
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herein b}' their solicitors, and that said peti-

tioners have notice of all proceedings taken
herein, that they may take such action herein

as may be advised."

At pages 10, 11, 14, 15, 16, 18, 19, 20 and 21 of

the transcript of record herein, it is abundantly

shown that these appellants voluntarily became

parties to the action ; that they appeared by counsel

and filed pleadings therein, that they availed them-

selves of the aid of the Circuit Court, that they

appeared before the Master and joined issue with

these claimants, and in every possible way made

themselves parties to lAie action. By their conduct

they waived any right to object to the jurisdiction

of the lower court in the matter of receivership.

Their voluntary appearance of itself was a waiver.

In this connection, as sustaining our position, we

ask attention to the following cases:

Horn V. Fere Marquette R. Co,, 151 Fed. 626;

International Trust Co. v. Toivnsend Brick

Co., 95 Fed. 850;

In re Clarke, 125 Cal. 388;

Olcese V. Justices' Court, 156 Cal. 80;

Zohel V. Zohel, 151 Cal. 98-101

;

Security Loan & Trust Co. v. Boston Co., 126

Cal. 418-422;

In re Yoell, 131 Cal. 581.

Appellants having requested action by the Circuit

Court, having asked the receiver to join in the sale,

having in all matters connected with the sale of the
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properties suhniittcd to the jurisdietion and abso-

lute direction ol' tlie Circuit Court, having appeared

and joined issue witli tliese lalx)!* claimants in tlie

proceed inji^s before tlie Master—are estopped from

insisting in this court, or elsewhere, that the lower

court was without full jurisdiction to pass on all

questions of j)riority involved in the proceeding

before the Master and determined by the decree of

the district judge. The position of appellants'

counsel in this matter is absolutely without merit.

VIT.

THE PEKIOD FIXED BY THE AITHOHITIES FOR THE ALLOW-

AX'E OF PRIORITIES AND FOR THE COMPUTATIOX OF

DIVERSION, WHERE DIVERSION IS AN ELEMENT PROPER
TO RE CONSIDERED IN ALLOWANCE OF PRIORITIES, IS

THE TERM OF SIX MONTHS NEXT PRECEDING THE
APPOINTMENT OF RECEIVER,

At pages 73-80 counsel argue the proposition that

**no claimant can profit by a diversion unless he

sho'ws that a diversion occurred after his indebted-

ness became payable". The transcript here shows

a divei-sion during the six months' period of $30,000.

At page 29 of the transcript the agreed statement

shows the following: "The balance of said sum of

$151,000 to wit: $30,000 was devoted to pay ex-

penses other than those occurring in the normal and

ordinary operation of said railroad; that is, for

expenses of (H)nstruction, interest on construction

charges, rentals for land used by said company,
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and in extinguishment of car trust obligations and

constituted what has been comnionly called, a diver-

sion of current income of Ocean Shore Eailway

Company, earned by it during the period from June

1, 1909, to December 6, 1909, to the extent of that

amount."

We have claimed in a preceding subdivision of

our argument, and are quite confident in our claim,

that it is not incumbent upon claimants, in order

to establish priority against these appellants, to

establish any diversion, whatever.

Cases generally on this subject, as we read them,

are to the effect that if diversion occurs during the

six months' period, such diversion must be made

good in order to satisfy priorities accruing during

the same period. Diversion and priority alike are

confined to the identical period.

It cannot be the law that each claimant whose

right of priority accrues during such six months'

period must show that diversion occurred before

the absolute instant of time at which his claim ac-

crued. In attempting to apply the rule suggested

by counsel, the court would, be obliged to find the

amount of diversion, not merely for each particu-

lar month, but for each day and hour. Complex as

the matter of ascertaining the diversion for the

entire period admittedly is, the one sought to be

imposed upon the court by counsel is far more com-

plex and impossible of execution. The proposition

is, in truth, wholly impracticable, as may be seen
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upon a moment's consideration, and this alone is

sufficient to show its uiitenableness, for, to have a

rule of law which is impossible of api)lication in-

volves a contradiction of terms.

It is too i)lain for arj^nnnent that some fixed period

of time must be taken as the basis of any compu-

tation of tliis kind, and the courts with substantial

unanimity have fixed this period as the six months

next precedinjjj the appointment of receiver.

Appellants' counsel cite in support of their con-

tention, the case of *S'^ Louis etc. R. Co. v. Cleveland

R. Co., 125 U. S. 658, at page 74. That is the only

United States Supreme Court decision cited by them.

The claimant in that case was the St. Louis, Acton

& Terra Haute Railroad Company. It presented two

claims aggregating $800,000, one for $664,874.70

and the other for $91,860.05. In 1867, the claimant

leased its railroad to the mortgagor, the Indian-

apolis and St. Louis Railroad Co., the lessee agree-

ing to pay as rent a percentage of its gross earn-

ings, and, in any event, not less than $450,000 a

year. The rent was paid for a period of about

eleven years,—that is, until April 1, 1878. In Octo-

ber of the same year suit to recover the money then

due was commenced. Later, it seems from the

report, foreclosure proceedings were instituted,

which resulted in a decree of foreclosure and sale

made May 22, 1882. In its endeavor to prove a

diversion, the claimant attempted to go back over

four years, viz.: to the period before 1878 (when
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the default in pa^^ment of rent first occurred), dur-

ing which period the operation claims were all paid.

If in the present case the claimants had attempted

to prove a diversion which took place prior to the

six months' period, (the period of the accrual of

the claims now under consideration), the case cited

w^ould be applicable.

In the course of the opinion, to show how little

bearing the case cited should have on the question

now before the court, we ask attention to the fol-

lowing language in the opinion of Mr. Justice

Matthews (31 L. Ed. 838) :

"It cannot be said that the application of

earnings to the pajanent of interest on the first

mortgage bonds is chargeable to the holders of

the second and third mortgage bonds. The
latter alone are interested in the fund for dis-

tribution. That fund, in the sense of the rule

sought to be a^Dplied, cannot be said to have
been benefited by the payment to their bond-
holders from the gross earnings applicable to

the pa}Tiient of the rent. The equity of the

petitioner, if in fact it exists, is against the

holders of the first mortgage bonds, who have
actually received the money to which it claims

to be equitably entitled."

In Central Trust Co. v. East Tennessee etc. R.

Co., 80 Fed. 624, the intervenors' claims accrued

some time before the beginning of the six months'

period, while the claimed diversion upon which

they relied occurred prior even to that time. The

claimants had theretofore failed to bring themselves

within the rule which limits the court in these mat-
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tors to a coiisidcratioii of claims which accrued dur-

ing tlic six niontlis' pciiod and to a divei'sion which

accrued (hiring tlic same period or (hiring the re-

ceivership.

In the two (*ases decided ])y Judge Pliilips of the

eighth circuit, and i-epoi-ted in 108 Fed. 702 and 145

Fed. 544, suhstantially tlie same sort of a situation

was presented. In tlic first, the Master had reported

generally as to a diversion which had taken place

during a period of almost two years prior to the

appointment of the receiver. This was held im-

proper for the reasons stated in the opinion. In

the other, there had been no diversion during the

six months' i)eriod and hoth the master and the

court so found. Failing that, some of the claim-

ants attempted to go back of the period and estab-

lish a diversion in that way. This, it was held, they

could not do.

We think the answer to this contention of appel-

lants* counsel is well made by the Master at pages

36-38 of his report which we here quote.

"THE QUESTIOX AS TO TIME OF DIVERSION.

" It is contended by counsel for the purchasers that

as to each claim it must be shown as a necessary

condition for the allowance of priority that a diver-

sion of current income occurred after claimant's

debt became payable. They maintain that the rail-

road was at no time under any obligation to accumu-

late a surplus to meet any future debt, and might
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spend such surplus as it saw fit, in pa\Tnent of in-

terest or otherwise, for the benefit of the bond-

holders.

**If this point is well taken it will decide this ref-

erence adversely to all claimants excepting those

allowed payment in full under the orders of the

court because of the necessities of the receivership.

This must result since no proof has been offered as

to the time when any particular item of diversion

took place.

"Counsel cite in behalf of this view the following

cases

:

St. Louis <& C. R. R. Co. v. Cleveland R. Co.,

.125 U. S. 658;

Central Trust Co. v. East Tennessee R. Co.,

80 Fed. 624;

Kansas L. & T. Co. v. Electric &c. R. Co.,

108 Fed. 702;

Fordyce v. Omaha &c. R. Co., 145 Fed. 544,

555.

"In the case in the United States reports the

court, for example, said:

" 'The petitioner, therefore, has no right to

complain of any appropriation of the earnings
of the leased line during the period in which it

received the full amount due to it.'

"In the case in the 108th Federal Reporter the

court said:

" 'The creditor can only concern himself about
diversion of current earnings after the creation
of his debt.*
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"In each (»f tlioso cases it is to be pointed out the

matter canic up on a sinujle intervention, where, it

would seem, the principk' could pr()i)erly be applied.

In eaeli of them, also, the elaimant attempted to go

baek into a prior period to the 'current period',

whether six months or longer as to the court nii«^ht

seem pro])er, and establish a diversion during the

prior period. The cases would be entirely in ])oint

if in the case at bar no diversion were proved during

the period taken as the current period, namely, the

six months' interval before the receivership, and

the claimant offered proof of a diversion of funds

occurring in the year 1908. No case has been cited

w^here the test contended for was applied with re-

gard to diversions during the period within which

preferences are recognized. It must, of course, be

acknowledged that some of the language of the cases

cited would api)ly to the end contended for, but

here, as generally, the court must be understood as

speaking with reference to the facts of the case then

at bar.

'' 'I am unable to accept any such limitation.

It is obvious that the rule contended for is im-
possible of application in any j)roceeding where
there are a number of claims. A balance
would have to be struck at the end of each day
during the six months' period, settling claims
due on that day and diversions occurring there-

after, and taking into account restoration of

diversion by borrowed money, etc. It is safe to

say that such an inquiry w^ould be impossible,

and the law adopts no rule which cannot be
applied by the use of the ordinary human
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faculties. Where transactions are current, con-

sisting of items received and paid, and ac-

counts receivable created and obligations in-

curred from day to day, it is imperative that

the whole period must be taken as a unit and
the sums of various items considered as single

items without regard to time of accrual within

that period. If anything additional need be

said it may be pointed out that under the rule

maintained by respondents the claims accruing

latest, and therefore least open to any defense

of laches, would naturally stand much less

chance of prior pajmient than those earlier in

the period who would have a greater chance to

reach diverted funds.' "

Summary.

In the preceding pages we feel that we have pre-

sented to this court substantial reasons why the

action of Judge Van Fleet in this matter should

be affirmed. Every claim represented hy us is dis-

tinctly a labor claim. In discussing the opinion of

the Master, with which he disagreed as to the prior-

ity due to labor claims in the absence of diversion,

Judge Van Fleet said:

"And unfortunately^ for that view, the courts

have not given it practical application. They
have, in fact, in every instance thus far occur-

ring where the^ question has come up, allowed

for o,ne reason or another, priority to laborers'

claims that have been incurred for the essen-

tial purpose of keeping the road in operation;,

it appears that in this circuit, that principle

has in several cases been distinctly announced
and affirmed by the Circuit Court of A2:)peals."
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ir tlu'sc labor claiius ai'c denied priority, irre-

spective of (li\i'rsi(»n, it will be the first instance of

the kind in tlie history of this class of litigation.

While the claims nr<;('d by ns ai'e not very lar^e

in anionnt, they involve a lai-ge principle. They

represent months of toil performed by our clients

—toil which was absolutely i)tdispens(fhle to the

hitsincss of the Ocean Shore Railway as a going

concerti. Without the livino- energy and direction

of these labor claimants, no Imsiness would have

been transacted durins^ the six months period by

the i-ailway; no wheel would have been turned in

safety, or at all, nor could a passenger nor a pound

of freight have been transported by the railway

company in the discharge of its public duty of com-

mon carriage imposed upon it by the essential law

of its being. The brain and brawn, the blood and

bone of these labor claimants were infused into

the very vitals of this moribund railway and pre-

served its life, thus avoiding its otherwise inevit-

able impending death with a monument erected to

its memory in the shape of a scrap-heap composed

of its unused and unusable plant and equipment.

The equitable principles involved have been de-

veloped during the last 40 years largely by the

Supreme Court of the United States in dealing

with the vast railway systems of the country, many
of which at one time or another have passed

through a period of judicial administration. The
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argument made by us establishes in our judgment,

the following propositions:

1. Cui'rent earnings of a railroad com.pany con-

stitute a trust fund to be administered primarily

in the discharge of current obligations of ordinary

operation.

2. If such funds be diverted from such function,

they must be replaced at the expense of the rail-

way property or its proceeds, on a sale thereof.

3. Labor claimants, whose services are indis-

penscthle to the business of the railivay in the dis-

charge of its obligations to the public as a going

concern, are not required to show diA^ersion. They

may have recourse to the corpus of the property,

irrespective of diversion.

4. The equities of these claimants may be as-

serted in the present action without regard to the

character of the action in which they are asserted

or the person by whom the litigation was initiated.

5. If originally there were any lack of jurisdic-

tion of the Circuit Court for the appointment of

receiver, all defenses available to these appellants

on the score of such supposed lack of jurisdiction,

were absolutely waived by the formal surrender of

these appellants to the jurisdiction of the Circuit

Court, and their becoming parties to the litigation

and seeking the aid of the court for the enforcement

and protection of their mortgage rights. The going

concern theory of the law is still the law as recog-

nized by the Supreme Court of the United States.
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The Oregjij case does not overrule the Miltenberger

case, nor the case of Union Triifit v. Illinois Mid-

lund Uailu'uif Conipani/. Those cases still declare

the law that a day t<t day laborer, performing serv-

ices indispensable to the business of the company

and for the purpose of keeping the railway a going

concern, whose services are rendered within six

months prior to the appointment of receiver, may
independently of the question of diversion, insist

even as against the mortgage bondholders that they

have an equitable clami upon the corpus of the

property even after a sale.

6. As said by Judge Van Fleet, the law has

repeatedly and consistently been declared hereto-

fore in this circuit,—that law demands the affirm-

ance of Judge Van Fleet's ruling.

The action of the District Court should be

affirmed.

Dated, San Francisco,

March 7, 1914.

Respectfully submitted,

Sullivan & Sullivan and

Theo. J. Roche,

Attorneys for certain labor claimants.

Appellees.





Addendum—"Goinjj Concern" Cases.

Tlic writer oi' tlic tVjrc^^oiiiL;- ar^unHMit, the only

inenibcr of liis law Hriii I'aiuiliar with the history of

the ease and with the arj»;mnents made before the

Master and Judge Van Fleet, was ill and away from
his offiee from the time appellants' brief was served

until the very day before the expiration of the time

to serve and file reply thereto—March 6th. The
matter shown in the preceding pages was hurriedly

assembled, in order that the printed argument
might be in the hands of appellants' counsel by the

afternoon of Saturday, March 7th. In the attend-

ant haste, there was inadvertently omitted from the

brief a reference to the cases heretofore cited by
counsel for appellees, which, in the opinion of the

wTiter, sustain the so-called ** going concern" theory

for the allowance of priorities against the lien of

mortgage bondholders, especially the cases decided

in this Ninth Circuit, alluded to by Judge Van
Fleet in his opinion without specific mention, and
discussed in detail in the opinion of the Master at

pages 78-81. We give first the Ninth Circuit cases,

followed by cases from the Supreme Court and
from the other Circuits.

San Francisco, March 9, 1914.

J. F. S.



"Going Concern" Cases—Ninth Circuit.

New York Guaranty Co. v. Tacoma Ry., 83

Fed. 365 (C. C. A. Opinion by Morrow,

Circuit Judge)

;

Atlantic Trust Co. v. Woodhridge Co., 79

Fed. 39-41 (Circuit Ct. N. D. Cal., Mc-

Kenna, Circuit Judge)
;

Atlantic Trust Co. v. Woodhridge Co., 86

Fed. 975 (Before Morrow, Circuit Judge

on final hearing).



"Going Concern" Cases From U. S. Supreme Court

And Other Circuits.

Mdti'tibi'r<)rr r. /.(Hjansport ////. Co., KHJ
IT. S. 287

;

Union Trust ('<,. r. Illinois Midland liy., 117
U. S. 4:U;

Burnham v. Botrrn, 111 U. S. 776; 28 L. Ed.
59G;

Blair r. St. Louis Rij., 22 Fed. 474;

Finance Co. v. Charleston By., 48 Fed. 189;
Virginia d- Ala. Coal Co. v. Central B. Co.,

170 U. S. :355-372; 42 L. Ed. 1068;

Central Trust Co. v. East Tennessee Co.,

80 Fed. 624 (C. C. A., 6th Circuit)

;

Southern By. v. Carnegie Steel Co., 76 Fed.
492 (C. C. A., 4th Circuit)

;

Lacha wanna Iron d' Coal Co. v. Farmers'
Loan d Trust Co., 79 Fed. 202 (C. C. A.,

5th Circuit)

;

Southern By. Co. v. Carnegie Steel Co., 176
U. S. 257-297; 44 L. Ed. 458-471;

Virginia Passenger d Car Co. v. Lane Bros.
Co., 174 Fed. 516 (C. C. A., 4th Circuit,

decided since the Gregg case, Dec. 5th,

1909)
;

Finance Co. v. Charleston B. Co., 62 Fed.
205, 208 (C. C. A., 4th Cir. Fuller, C. J.)

;

Southern By. v. Ensign Mfg. Co., 117 Fed.

417, 419-20 (C. C. A., 4th Circuit).
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BRIEF FOR CERTAIN SUPPLY AND LABOR
CLAIMANTS.

The followinu: brief is presented on behalf of various

supply and labor claimants of the Ocean Shore Railway

Company, whose claims were established as preferential

by the decree appealed from. The record shows that

the materials and services covered by these claims were

in every instance "necessary to the business of the Ocean

Shore Railway Company as a carrier of freight and pas-

sengers, and to the public service," and were "required

to keep it a going concern." (Tr., p. 27.) All were in-

curred within six months before the appointment of the

receiver and all "constituted current and ordinary debts

of the Company incurred in its normal operation."

(Tr., p. 25.)

At the hearing before the Master, we relied upon the

following propositions:



(i) That these claims (which are strictly limited to

claims for supplies and services necessary to the busi-

ness of the road, as distinguished from construction and

maintenance or "preservation" claims) were entitled to

be established as preferential, in the absence of any di-

version.

(2) That the diversion amounted to $80,000. Ex-

ceptions were taken by us to the finding in the Master's

report that the diversion amounted only to $30,000, and

also to the finding that the claims in question could be

considered as preferential only to the extent of the di-

version proved. The last mentioned exception was sus-

tained by the court; in other respects, the report was

confirmed. Since the claimants have not appealed from

the decree, the question whether the amount of diver-

sion was correctly found by the Master is not presented

for review upon this appeal, and will therefore not be

discussed in this brief.

I. The Materials and Services Covered by the

Claims in Question, All of Which the Record

Establishes were Absolutely Necessary to the

Business of the Road, May Be Allowed Prefer-

ence Over the Mortgage Indebtedness in the

Absence of Any Diversion.

At the outset of the discussion, it seems essential to

notice some of the mOre important circumstances which

enter into the determination of the question of the rela-

tive value and worth of the conflicting equities of the

operation and maintenance creditors, on the one hand,

and the bondholders, on the other. It will be seen that



these equities are by no means fixed and inelastic, but

that, in accordance with the general principles of

equity, their relative value and character vary with the

particular circumstances surrounding each claim.

Keeping this principle in mind, we think most of the

cases upon the general subject, (including many of those

which discuss the question whether proof of diversion is

necessary, and which, upon first consideration, may be

thought to be sharply in conflict) may be reconciled.

It is essential, first of all, that the peculiar nature of

the property involved, upon which the bondholders as-

sert a lien, be kept in mind. In almost every branch

of the law such property is held to be subject to rules

which are not applied to other property. Thus, gener-

ally speaking, ejectment cannot be maintained against a

railroad to recover a right of way used by it. {Fresno,

etc. Co. v. Southern Pacific Co., 135 Cal. 202.) Neither

can one obtain a title by adverse possession to such prop-

erty {Southern Pacific Co. v. Hyatt, 132 Cal. 240), nor

can the company's rolling stock or other property neces-

sary to the operation of the road be subjected to attach-

ment. In line with these decisions, it is held that the

rights of mortgage creditors of a railroad are different

in some respects from those of ordinary mortgage credi-

tors; and, as a consequence we may expect to find, and

do find, that in legal proceedings involving railroad

mortgages, principles are properly applied which are

not met with in other cases. It need hardly be said that

to apply these principles is not to rob the mortgagee of

any of his rights, as has often been asserted, but merely



to enforce those actually obtained by him under his

contract, which he is presumed to have entered into

with full knowledge of the peculiar nature of his se-

curity and of the law applicable thereto.

As said by Judge Simonton in Bound v. South Caro-

lina, etc. Ry. Co., 50 Fed. 312, 314:

"All the cases go upon the ground that a railroad is a

peculiar property of a public nature, discharging a great

public work. No railroad designed for any public bene-

fit can be built without the active interposition and assist-

ance of the sovereign power. It is necessary not only to

furnish the money to construct it; it is more essential to

secure the land upon zvhich it is to be constructed. This

requires the exercise of the right of eminent domain.

Without it, money would be powerless. Railroads con-

nect distant points. That they are common carriers is

but a small part of their office. They are not only the

arteries of trade; they civilize, develop, and enrich large

sections of country; cities, towns and villages, farms and
factories, spring up on their line; they make intercom-

munication of vital importance to thousands; they are

the means of transporting troops, munitions of war, and

supplies, promoting and preserving tranquility in times

of peace, connecting and creating strategic points in times

of war; they are public highways. Public interest, the

highest public interest, requires that when constructed

they be kept up; be kept, as the phrase is, a "going con-

cern." The cost of building and maintaining them is

enormous. Their earnings are fluctuating. The states

and national government so far have not been able to

build railroads required by the necessities of our country.

Subscriptions to the stock in a very few cases furnish

money enough to build them. Capitalists are invited

to assist in investing in the railroad bonds. So, in order

to construct a railroad two parties must concur,—the

stockholders and capitalists, who put in the money and

the work; the sovereign power, which contributes the



right ot eminent domain. Without the money and

without this sovereign right, the road cannot be built.

77/t' lONsiiJiralion ichuli moves the sovcrcig^n to bestoiv

this hij(h sovctri^^n piroi^iitiii'—the ri^ht of eminent do-

m<ain—is the public use of the railroad, when built; that

it remain of use, that it be and remain a ^oin^ concern.

To this end the first application of its earnings must be

made. The stockholder subscribes, and the bondholder

lends his money, liith knotcledf^e of this. Neither of

them can get anything until the current expenses are

paid."

In the case of International Trust Co. v. Decker Bros.,

152 Fed. 82, this Court expresses itself in a similar vein,

saying, through District Judge Wolverton:

"The reasons for the authority are peculiar to railroad

corporations, and to the enterprise in which they en-

gage, the most salient of which are that railroads are

quasi public concerns, through which the public interests

and convenience, as well as private ownership, are largely

subserved, and that a maintenance of the roadway and

equipment, and a continuation of the business and opera-

tion of the road, are essential to the preservation of the

mortgage property. Any person or corporation, in tak-

ing and accepting a mortgage upon the property of a rail-

road, therefore, does so iiith reference to the law gov-

erning such corporations, and with knowledge, presum-

ably, of the legal condition that, for the purpose of keep-

ing the enterprise a going concern, receivers may be ap-

pointed and receiver's certificates issued in appropriate

cases, which, in their force and effect, zvill supplant the

mortgage, and hence with the understanding that the

mortgage lien may be superseded by the necessary ex-

penses for continuing the business and thereby preserving

the security of the mortgage."

In Virginia Passenger, etc. Co. v. Lane Bros. Co., 174

Fed. 513, a recent case, decided December 15, 1909, the



Circuit Court of Appeals for the Fourth Circuit, after

a review of the authorities, including the Gregg case,

said (p. 516) :

"One of the foundations of the principle is that the

public interest requires that a railroad must be kept a

'going concern.* It does not depend, therefore, upon
the diversion, or even upon the existence of income."

One who invests his money upon the security of this

kind of property, therefore, does so knowing that by

reason of the interest possessed by the public, the rights

obtained by him are less extensive than they would be

if his security was of a different character. To offset

this disadvantage, the investment offers many counter

attractions, which flow from the peculiar and im-

mensely valuable privileges conferred by law upon

railroads.

See, also, in this connection:

Fosdick V. Schall, 99 U. S. 235 ;

Wood V. Guarantee Trust Co., 128 U. S. 416;

Seventh National Bank v. Shenandoah etc. Co.,

35 Fed. 439;

Bernard Y. Union Trust Co., (C. C. A., 4th Cir.)

159 Fed. 622;

In re Clark Coal Co., (Dist. Court W. D. Pa.)

173 Fed. 663.

Resort to the principle of "public interest," however,

is perhaps not necessary, strictly speaking, in every case

in which priority is given to certain creditors over mort-

gage creditors. It is never necessary, for example,

when there has been a diversion of the ''current debt



fund" to the benefit of tlie mortgage creditors. This,

for the reason that under all of the decisions, mortgage

creditors have no lien upon income, even though it be

in terms mortgaged, until such time as they have caused

it to be sequestered by the appointment of a receiver, or

otherwise, (Central Trust Co, v. Mobile Ry. Co., 173

Fed. 330; Beru'ind-Jf'hite, etc. Co. v. Metropolitan, etc.

Co., 183 Fed. 250, 254; Daw v. Memphis Ry. Co., 124

U. S. 654; New England Railway Co. v. Carnegie Steel

Co., 75 Fed. 56), and that they obtain no superior or

additional rights therein by the circumstance that such

income has been converted into property of a different

kind. In cases where there has been a diversion, there-

fore, it is a matter of right that the mortgagee should

give up what has been improperly added to his security,

and he may be compelled so to do upon familiar prin-

ciples of equity and apart from the consideration above

referred to growing out of the peculiar nature of the

property in which he has invested his money, and which

(to use Judge Waite's language in Munn v. Illinois)^

has "become clothed with a public interest."

In addition to the foregoing, other considerations

have been held to justify the establishment of the pri-

ority of claims possessing peculiar merit in the eyes of a

court of equity, over those of mortgagees. As said by

Judge Simonton in Southern Ry. Co. v. Ensign Ry. Co.,

117 Fed. 420, delivering the opinion of the Circuit

Court of Appeals for the Fourth Circuit, "No hard

and fast rule has been adopted. Each case depends

upon its own circumstances."



Thus, delay on the part of the mortgagee in taking

possession of the road, has often been spoken of by the

courts as justifying the allowance out of the corpus of

certain claims which have accrued during such delay.

Dow V. Memphis, etc., Ry. Co., 20 Fed. 267;

Union Trust Co. v. Southern, 107 U. S. 571

;

Duncan v. Trustees, 9 Am. Ry. Rep. 386;

Williamson's Admr. v. Washington, etc., Ry.

Co., 23 Gratt. 624;

Douglas V. Kline, 12 Bush (Ky.) 608;

Farmers Loan Co. v. Green Bay R. Co., 45 Fed.

664, in which it is said (p. 665) :

"The exercise of this equitable power in the Court

is not, however, dependent solely upon diversion of cur-

rent earnings to payment of bond interest leaving cur-

rent expenses unpaid, but is exercised as well in consid-

eration of the fact that, in case of failure of the trustee

to take possession upon default, it is indispensable to

the preservation of the property, and its maintenance

and integrity that it should be operated."

Moreover, the fact that the mortgagee has either him-

self invoked the jurisdiction of the court or, (as in the

case at bar) after the commencement of the proceedings,

has obtained relief therein in enforcing its security has

been held to justify the payment of certain preferred

claims out of the corpus.

Fosdick v. Schall, 99 U. S. 235, 253 ;

Doiv v. Memphis, etc., Ry. Co., 20 Fed. 267;

Calhoun v. St. Louis, etc., Co., 14 Fed. 10;

Southern Railway Co. v. Carnegie Steel Co., 76

Fed. 492, 20 Sup. Ct. 347.



The most important equity, however, which is in-

volved in cases of this kind is that growing out of the

nature of tlw cldini itself as regards its relation to the

business of the railroad and the time of its accrual.

With respect to operation claims which accrued shortly

before the appointment of the receiver, where the serv-

ices or materials covered thereby were essential to the

business of the road, as distinguished from those neces-

sary only to its maintenance or preservation, the de-

cisions, as we shall shortly endeavor to show, establish

that priority may be allowed in the absence of diversion.

Such claims are looked upon with peculiar favor by

courts of equity. "The nature and reason of this equity,"

said the Court in Bound w. South Carolina, etc. Ry. Co.,

47 Fed. 31, "are found in the fact that a going railroad

is of public concern and must be kept up. Those who

contribute to keep it up and so subserve the public weal

are rewarded." In Finance Co. v. Charleston, etc., Ry.

Co., 48 Fed. 189, the same idea was expressed, the Court

saying:

"Those who contribute to keep a railroad a going

concern frequently continue their contributions when
ordinary enterprises would lose all credit. They de-

serve and receive all the assistance the Courts can give

them liithout violating the essential right of property."

We pass, now, to a consideration of the authorities

bearing upon the necessity of proof of diversion in cases

where operation claims of the kind referred to are in-

volved.
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In this circuit the cases are uniform that proof of di-

version is not essential.

InNew York Guaranty, etc., Co. v. Tacoma Ry. Co.,

83 Fed. 365, the Circuit Court for the western division

of the District of Washington had allowed preference

to the claim of Broderick and Bascom Rope Co. for

$620.45, being the price of a cable rope sold and de-

livered to the mortgagor over two years before the ap-

pointment of the receiver. Upon appeal to the Circuit

Court of Appeals for the Ninth Circuit, it was held that

the claim was properly given priority over that of the

mortgagee, the Court declaring that the cable was

necessary to the operation of the road (p. 368) and that

proof of delivery was unnecessary (p. 369). In the

course of his opinion, Judge Morrow, who delivered

the opinion of the Court, quoted with approval the fol-

lowing language of Judge Caldwell in Farmers Loan

and Trust Co. v. Kansas City, etc., R. Co., 53 Fed. 189:

" 'It is an error to suppose that such debts can only

be given priority where there has been a diversion of the

income of the road. Nor is it true that they can only

be paid out of the earnings of the road, and cannot be

made a charge on the corpus of the property. A di-

version of the income is not essential to give them prior-

ity, and they may be made a charge on the corpus of the

estate if the earnings are not sufficient to pay them.'

—

citing MUtenberger v. Raihvay Co., 106 U. S. 286-31 1,

312, I Sup. Ct. 140; Union Trust Co. v. Illinois M. Ry.

Co., 117 U. S. 434-457, 6 Sup. Ct. 809; Thomas v.

Railway Co., 36 Fed. 808."
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In the case of Atlantic Trust Co. v. JFoodhrid^e, etc.,

Co., 79 Fed. 39, 41, Judge McKenna, delivering the

opinion of the Circuit Court of Appeals for this circuit,

said that it was "clear that diversion of income is not a

universal condition of preference."

The rule in the fourth circuit is established by the

cases of Finance Co. v. Charleston R. Co., 62 Fed. 205,

208 (opinion by Chief Justice Fuller) ; Southern Ry.

Co. v. Ensign Mfg. Co., 117 Fed. 417, and Virginia

Passenger, etc., Co. v. Lane Bros. Co., 174 Fed. 513, the

latter a very recent decision in which the Gregg case

and decisions of the Supreme Court which preceded it

are reviewed. In all of these cases, it was held that

proof of diversion was unnecessary where the claim

sought to be established as preferred accrued in the

operation of the road.

It will be necessary to consider only the Lane Bros.

Case cited above, for that is the last case on the subject

decided in the fourth circuit. It is besides one of the

most recently reported cases decided in any of the fed-

eral courts upon the proposition under discussion, and

for that reason it is of particular interest and value as

showing the interpretation placed by the court upon the

decisions of the Supreme Court.

Lane Bros. Co., the intervening creditors, had per-

formed work during the month preceding the appoint-

ment of the receiver in widening and deepening a canal

with a view of producing power by water instead of by

steam at what was known as the Petersburg plant of the

mortgagor. This plant was at that time a very old one,
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equipped with old machinery, the "reliable life" of

which, to use Judge Brawley's expression, was passed.

The Master reported that the work "was essentially

necessary to enable the Virginia Passenger & Power

Company to operate its railway lines as a continuing

business; that the latter company would have failed in

its duty (a) to the public, (b) its mortgagees, and (c)

its stockholders, if it had neglected to make the improve-

ments contemplated in its contract of August 15, 1903,

with Lane Bros. Company."

The evidence further showed that the funds received

from the current earnings of the mortgagor and funds

derived from all other sources were all put together

and payments were made out of this fund. Upon the

books of the company the work done by the intervenor

was charged to construction. Apparently no diversion

was established.

The following is quoted from the opinion of the

Court affirming the judgment of the Circuit Court

allowing the claim as a preferred one:

"The courts have laid down no inflexible rule that

governs in all cases, but, beginning with Fosdick v.

Schall, 99 U. S. 235, 25 L. Ed. 339, the Supreme Court

has in numerous cases stated the governing principle.

Many of these cases are reviewed in Southern Railway

V. Carnegie Steel Company, 176 U. S. 257, 20 Sup. Ct.

347, 44 L. Ed. 458, and Gregg v. Met. Trust Co., 197
U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717, is one of the

last that has been brought to our attention. The prin-

ciple seems to be this : That every railroad mortgagee,

in accepting his security, impliedly agrees that the cur-

rent debts made in the ordinary course of business shall

be paid from the current receipts before he has any
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claim on the income; that the income out of which he is

entitled to be paid is the net income obtained by deduct-

ing from the gross earnings what is required for neces-

sary operating and managing expenses, proper equip-

ment, and useful improvements. In a certain limited

class of cases such preferential payments have been al-

lowed out of the corpus, but these cases need not be con-

sidered, as here the income from current receipts is more
than ample for the payment of this claim. Oue of the

fuitudiitiuus of llie prindplr is that the public interest

refjnires that a railroad must be kept a \^oiu^ concern.'

It does not depend, therefore, upon the diversion, or

even upon the existence of income." . . .

"As a matter of bookkeeping, payments made on this

account were charged to construction account, and ap-

pellants contend that work for new construction does not

fall within the principle above stated, that preferential

payments are allowed on account of operating expenses,

clung Hale v. Frost, 99 U. S. 389, 25 L. Ed. 419. That

case was decided at the same term with Fosdick v. Schall;

the Chief Justice, who delivered the opinion in the lead-

ing case, announcing in a short opinion that it is gov-

erned by Fosdick v. Schall. Hale & Co. had two ac-

counts, one for supplies for the machinery department,

and one for material for construction purposes. As to

the first, preferential payment was allowed; as to the

second, the Court says:

" 'There is nothing in the case to show any special

equities in their favor in respect to that part of their ac-

count which is for material for construction purposes.'

"The precise nature of this account is not stated in

the report of the case. It may have been proper for the

company, as a matter of bookkeeping, to charge this im-

provement to construction account, but it is plain that

the indebtedness incurred was for the permanent im-

provement of the mortgaged property. It was not a

new construction in the sense that the building of a new
railroad, or the building of a new plant, would be, but
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was, as said by the judge below, 'something necessary in

furtherance of the more elective and economical opera-

tion of the existing plant.'
"

The opinion concludes as follows:

"The testimony shows that the payments made to

Lane Bros. Company up to the time of the appointment

of the receivers were made as ordinary operating ex-

penses, and there are no circumstances tending to show
that the intervening petitioners relied upon the general

credit of the Virginia Passenger & Power Company, or

took any other security, or had any other expectation

than that they were to be paid out of the current re-

ceipts. The judgment of the court below is affirmed."

In Cleveland, etc., Co. v. Knickerbocker Trust Co.,

(Cir. Ct. N. D. Ohio E. D.) 86 Fed. 73, yy^ it was said:

"It being determined that this work was necessary to

keep the property a going concern, we are to decide

whether lack of proof of diversion, and the fact that

more than six months expired between completion and

the appointment of receivers, precludes recovery. I

think not."

(Citing, among other cases, Miltenberger Case, 106

U. S.; Union Trust Co. v. ///. Ry. Co., 117 U. S. 434;

Burnham v. Boiven, 1 1 1 U. S. 776; Trust Co. v. Morri-

son, 125 U. S. 591.)

In Wood V. Neii) York, etc., Ry. Co., (Cir. Ct. D.

Mass.) 70 Fed. 741, it was said per Circuit Judge Colt,

that, "independently of the question of diversion, debts

may be preferred which are incurred for labor and

supplies necessary to keep the road a going concern from

day to day, or which are the outcome of indispensable
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interests of the public and the tratlic of the road," (cit-

ing a number of cases decided by the Supreme Court).

In Farmers Loan, etc., Co. v. Kansas City, etc., Co.,

53 Fed. 189, Circuit Judge Caldwell said:

*'As it is an error to suppose that such debts can only

be given priority where there has been a diversion of the

income of the road; nor is it true that they can only be

paid out of the earnings of the road, and cannot be made

a charge upon the corpus of the property. A diversion

of the income is not essential to give priority, and they

may be made a charge upon the corpus of the estate if

the earnings are not sufficient to pay them. Milteti-

berger v. Raikiay Co., 106 U. S. 286, 3 1 1, 3 12 ; i Sup.

Ct. Rep. 140; Union Trust Co. v. Illinois M. Ry. Co.,

117 U. S. 434, 457, 463, 6 Sup. Ct. Rep. 809; Thomas

V. Raikvay Co., 36 Fed. Rep. 808. Nor is it essential

that the order for the payment of preferential debts

should be made at the time, and as a condition, of ap-

pointing a receiver. The better practice is to do so, but

if such an order is not then made. It may be made after-

wards. Central Trust Co. v. St. Louis A. & T. Ry. Co.,

41 Fed. Rep. 551; Fosdick v. ScJiall, supra; Blair v.

Railroad Co., 22 Fed. Rep. 471. It is not to be implied

from what is here said that a mortgagee of a railroad can

escape payment of preferential debts by the foreclosure

of his mortgage without asking for a receiver. Liabil-

ities of a railroad company which fall within the defini-

tion of preferential debts have priority over a mortgage

on its road, without regard to the question of receiver-

ship."

In Central Trust Company v. Wabash, etc., Ry. Co.,

30 Fed. 332, as pointed out in Farmers Loan Co. v.

Kansas City, etc., Co., 53 Fed. 187, Judge Brewer al-

lowed $3,000,000 preferential debts in a case in which

the original bill was filed by the mortgagor.
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In Blair v. St. Louis, etc., Ry. Co., 22 Fed. 475, the

same Judge said:

"It is true from the quotation just made (Milten-

berger) from the Supreme Court that cases may arise in

which such claims will be made a lien upon the corpus

of the property and payable out of the proceeds of

receiver's certificates. But this can only be done in

exceptional cases and where there is special equity there-

for."

Alderson on Receivers (p. 444), the author thus states

the rule:

"It is not necessary to show a diversion of the income

in order to entitle claims to be paid out of the income

prior and in preference to the mortgage indebtedness.

If the thing for which payment is claimed was necessary

to continue the operation of the road, it is entitled to

payment before the mortgage indebtedness, whether

there was a diversion of income or not."

In Short on Railroad Bonds and Mortgages, p. 604,

it is said:

"To what extent those claims shall be postponed,

whether as regards the income only or the corpus, is a

question which as said in Miltenberger v. Logansport

Ry., supra, must be decided according to the circum-

stances of the case. If it is a matter of equity and good
conscience, the debt will be charged on the income only.

If non-payment of the debt endangers the public inter-

ests, the court will not hesitate to make the corpus of

the estate responsible for the satisfaction of the credi-

tors' demand."

In a note found in 83 Am. St. 73, it is said:

"And debts incurred for labor and supplies in the

everyday operation and management of the road were
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entitled to a preference, independently of the question
uhether there had been a diversion of' the current debts
to the benefit of prior lien-holders, either by payment of
interest on the mort{Ta^rc debt, the purchase of prop-
erty, or the niakin^r of permanent improvements. Un-
doubtedly, this rule had the support of judicial au-
thority, and perhaps the weight of authority still favors
a preference to such debts contracted prior to the re-
ceivership, independently to the doctrine of diversion."

See, also:

Finance Co. v. Charleston, etc., Co., 62 Fed 20^.

Li'e V. Pennsylvania Traction Co., (Cir. Ct. E.

D. Pa.) 105 Fed. 405;
Farmers Loan Gf Trust Co. v. Vicksburg, etc.,

Ry. Co., 1^2 Fed. 784;
Fordyce v. Omaha, etc., R. Co., (Cir. Ct. W.

D. Mo.) 145 Fed. 544, 555.

Guarantee Trust Co. v. Philadelphia Co., 160

Fed. 761

;

Drennan & Co. v. Mercantile Trust Co., 39 L.

R. A. 627.

These cases, we think, express the interpretation

placed upon the decisions of the Supreme Court in the

majority of the circuits. In the Sixth and Eighth Cir-
cuits, only, dififerent view has been taken. In both of
them, the doctrine was first announced that neither the
existence of income, nor diversion need be shown (see

Central Trust Co. v. East Tennessee, etc., Co., (C. C. A.
6th Cir.) 80 Fed. 628 (Opinion by Lurton, J.), and St.

Louis Trust Co. V. Riley (C. C. A. 8th Cir.) yo Fed. 32,

37 (Opinion by Sanborn, J.). Afterwards both courts,'

the same judge writing the opinions, announced the op-
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posite conclusion. (See International Trust Co. v.

Townsend, etc., Co. (C. C. A. 6th Cir.) 95 Fed. 858

(Opinion by Lurton, J.), and Doud v. Illinois Trust,

etc., Co., (C. C. A. 8th Cir.) 105 Fed. 123 (Opinion by

Sanborn, J.). Neither of the last mentioned decisions

need receive further attention, for, as we shall presently

endeavor to show, they are both in effect limited or

overruled by the decision of the Supreme Court in the

Gregg Case reported in 195 U. S.

We pass, now, to a consideration of the decisions of

the Supreme Court upon the subject.

Miltenberger v. Logansport Ry. Co., 106 U. S. 286,

is a leading case and has been cited as controlling au-

thority in almost every later case on the subject decided

by the Supreme Court. It was directly held therein

that the equities surrounding certain classes of claims

which accrued prior to the receivership may be so

potent as to warrant their payment out of the corpus, in

the absence of proof of diversion. The claim involved

was one for ticket and freight accounts and balances due

connecting lines, and which had accrued more than

three months before the appointment of the receiver.

The claim was held to be properly payable out of the

corpus without proof of diversion.

The Circuit Court, by an order dated August 26, 1874,

had allowed the claim upon a petition stating that the

payment of that class of claims "was indispensable to

the business of the road" ( 106 U. S. 31 1) . Apparently

it was not paid at that time, but allowance for its pay-

ment out of the corpus, as well as the payment there-
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from of a number of other claims of different kinds, was

made in the decree directing a sale (X312).

The action of the lower court was approved by the

unanimous judgment of the Supreme Court. After dis-

posing of the contention (not uncommon in these cases)

that because the receiver had been appointed at the in-

stance of one class of creditors, other creditors should

receive advantages and privileges that they would not

otherwise have been entitled to, the Court said, per Mr.

Justice Blatchford (pp. 311, 312) :

"It cannot be affirmed that no items which accrued

before the appointment of a receiver can be allowed in

any case. Many circumstances may exist which may
make it necessary and indispensable to the business of

the road and the preservation of the property, for the

receiver to pay pre-existing debts of certain classes, out

of the earnings of the receivership, or even the corpus

of the property, under the order of the Court, with a

priority of lien. Yet the discretion to do so should be

exercised with very great care. The payment of such

debts stands, prima facie, on a different basis from the

payment of claims arising under the receivership, while

it may be brought within the principle of the latter by

special circumstances. It is easy to see that the pay-

ment of unpaid debts for operating expenses, accrued

within ninety days, due by a railroad company suddenly

deprived of the control of its property, due to operatives

in its employ, whose cessation from work simultaneously

is to be deprecated, in the interests both of the property

and of the public, and the payment of limited amounts

due to other and connecting lines of road for materials

and repairs and for unpaid ticket and freight balances,

the outcome of indispensable business relations, where a

stoppage of the continuance of such business relations

would be a probable result, in case of non-payment, the



20

general consequence involving largely, also, the inter-

ests and accommodation of travel and traffic, may well

place such payments in the category of payments to pre-

serve the mortgaged property in a large sense, by main-

taining the good-will and integrity of the enterprise, and
entitle them to be made a first lien." . . . "The ap-

pellants furnish no basis for- questioning any specific

amounts allowed in respect of the arrears referred to, hut

object to the allowance of anything out of the sale of the

corpus for such expenditures. Under all the circum-

stances of this case, we see no valid objection to the

provisions of the orders complained ofJ'

In Union Trust Co. v. Southern, 107 U. S. 591, the

diversion in the period prior to the appointment of the

receiver amounted only to $3000. In the order appoint-

ing the receiver the latter was directed to "pay and dis-

charge all amounts due and owing by said railroad

company for labor or supplies that may have accrued

in the operation of such railroad property within six

months immediately preceding the rendition of this de-

cree. The report shows that "when the order in respect

to debts for labor and supplies was entered, the court

instituted no special inquiries in respect to the use which

had been made of the income prior to that time" (p.

592). However, during the receivership there were

some net earnings from operation, which were expended

in purchasing additional ground, rolling stock, etc.

The claim of E. E. Southern and Brothers, the inter-

vening creditors, was for $532.14 for supplies furnished

prior to the receivership.

The Supreme Court (all of the justices concurring)

held that the claim was properly allowed preference.
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In the course of his opinion, Mr. Chief Justice Waite,

who delivered the opinion of the Court, after quoting

at length from the case of Fosdick v. Scliall, 99, A. S.

251, respecting the power of the Court to impose terms

upon appointing a receiver, added:

'To this zve adhere, and, in our opinion, the ri^ht to

impose terms does not depend alone on whether current

earnings have been used to pay the mortgage debt, prin-

cipal or interest, instead of current expenses."

(Citing Miltenberger v. Logansport Railway Co.,

106 U. S. 286.)

The learned justice then points out that the delay of

the mortgagee in seeking the appointment of the re-

ceiver, during which time the claim accrued, was an

additional reason for allowing the preference claimed.

In Union Trust Co. v. Illinois Midland Co., 117 U.

S. 434, the proceeding was brought by a stockholder

and certain judgment creditors. The Peoria, Atlanta

& Decatur Railroad Co. (whose name was afterwards

changed to Illinois Midland Railway Co.) had pur-

chased two other roads, the Paris & Decatur Railroad

Co. and the Paris & Terre Haute Railroad Co., and had

assumed the payment of all the bonded and floating in-

debtedness of both of them. The latter were then sub-

ject to a large bonded indebtedness. Afterwards, the

Midland Co. executed to the Union Trust Co. a mort-

gage covering all of its properties, including that so

purchased, to secure a bond issue of over $4,cxx),oc)0.

On September 11, 1875, ^"^ Hervey, a large stock-
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holder of all of said companies, and certain judgment

creditors of the Paris and Decatur Co., filed their bill

praying for the appointment of a receiver and the estab-

lishment and payment of the various claims and liens

upon said properties. The court ordered the payment

of all claims due to all operatives and employees and

attorneys and agents of said company or companies for

any service rendered said company or companies during

the six months prior to the appointment of the receiver.

It also ordered paid certain supply claims and certain

claims due connecting lines and arising out of the in-

terchange of business. Apparently, these claims were

not all paid by the receiver under the authority of this

order, for by an interlocutory decree entered June ii,

1884, a commissioner therein named was "directed to

take an account of all the indebtedness of the receiver-

ship, and of all claims of employees which accrued

within six months before the first appointment of a re-

ceiver, and of all claims for rights of way or lands used

for railroad purposes, not paid for, and of all bonded

indebtedness of the four corporations, properly classi-

fied; and to report as to all contested claims, with the

testimony thereon."

One of the points urged upon appeal was that the

lower court had erred in allowing priority to the

"amount of wages due employees of the Illinois Mid-

land Company within six months immediately preced-

ing the appointment of the receiver" (p. 464). There

was no proof of diversion. The Supreme Court held

these claims were properly allowed preference over

the lien of the bondholders (p. 464)

.
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In the course of its consideration of another conten-

tion urged by the appeUants, the court pointed out the

distinction between railroad and other property, saying

(P-455):

"A railroad, and its appurtenances, is a peculiar

species of property. Not only will its structures de-

teriorate and decay and perish if not cared for and

kept up, but its business and good will will pass away

if it is not run and kept in good order. Moreover, a

railroad is a matter of public concern. The franchises

and rights of the corporation which constructed it were

given not merely for private gain to the corporators,

but to furnish a public highway."

Quoting from the opinion in the Miltenberger Case,

supra, the court said (p. 457) :

"It ciuuiot be affirmed that no items zvhich accrued

before the appointment of a receiver can be allowed in

any case. Many circumstances may exist which may
make it necessary and indispensable to the business of

the road and the preservation of the property, for the

receiver to pay pre-existing debts of certain classes, out

of the earnings of the receivership, or even the corpus

of the property, under the order of the court, with a

priority of lien."

In Union Trust Co. v. Morrison, 125 U. S. 591, a

judgment for $9500 and costs was obtained against the

mortgagor railroad, and execution having issued, and

the sheriff having threatened to levy upon the rolling

stock of the railroad, the company filed its bill in the

state court to enjoin the judgment creditor from further

proceeding under his judgment. The injunction was

granted upon condition that the company should give
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an injunction bond with sureties, for the payment of the

judgment and costs, in case the injunction should be dis-

solved. The injunction ultimately was dissolved, and

Morrison, the intervenor, who had gone upon the bond

as surety at the request of the company, was obliged to

pay the amount of the judgment.

The reason given by the receiver for not paying the

claim was that the receiver never had receipts in his

hands sufficient to have protected him ; and the Supreme

Court says, through Mr. Justice Bradley, that this as-

sertion seems to have been credited by the intervenor

(p. 6io). The opinion goes on to show, however, that

in all probability net receipts were earned during the

receivership and that these had been expended in the

purchase of rolling stock, etc. The intervenor having

shown that expenditures for this purpose were in fact

made, the court holds that the burden of proving the

amount thereof rested upon the trustee and receiver (p.

6ii).

The case is then considered from the standpoint of

there having been no net receipts from operation dur-

ing the receivership, and the view is clearly taken that

under that assumption even the claim was entitled to

preference by reason of its intrinsic worth, growing out

of the circumstance that the intervenor, by going on the

bond, had prevented the abstraction and loss of part of

the road (p. 612).

The case is of interest and importance as showing that

claims of particular merit in the eyes of a court of

equity may be allowed preference even in the absence of
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diversion. In that case, the creditor had kept the

properties together by goin^ on the bond. In the case at

bar, the hibor chiimants on whose behalf this argument

is presented, served the road in its hour of greatest need

by staying at their posts when, as those who are resist-

ing the allowance of their claims nou- say they should

have deserted. But would they have given this counsel

either to the company or to the employees when the

services in question were being performed? The only

answer which can be given is that they would have

given no such advice, for it was to the interest of all,

and most of all to the mortgagee, that the road should be

kept a going concern. In a very real sense, these em-

ployees were retained in the employ of the company,

and those who furnished supplies to keep it a going con-

cern, furnished them, with the consent and approval of

the bondholders. In the language of Mr. Chief Jus-

tice Waite in the case of Biirnham v. Bowen, in U. S.

776,781:

"The debt due Bowen (a supply claimant) was in-

curred to keep the road running, and thus preserve the

security of the bond creditors. // the trustees had taken

possession under the mortgage, they ivould have been

subject to similar expenses to do iihat the company,

zcith their consent and approbation, zvas doing for

them."

In Virginia Coal Co. v. Centra! Railroad, etc., Co.,

170 U. S. 355, 18 Sup. Ct. 657 (where, it is true, there

were surplus earnings during the receivership), Mr.

Justice White, delivering the opinion of the court,
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quoted with approval the following from the Milten-

berger Case quoted in Thomas v. Car Co., 149 U. S.

no, and Union Trust Co. v. Illinois Midland Ry. Co.,

117U. S. 434:

"Many circumstances may exist which may make it

necessary and indispensable to the business of the road

and the preservation of the property for the receiver to

pay pre-existing debts of certain classes out of the earn-

ings of the receivership, or even the corpus of the prop-

erty, under order of the Court, with a priority of lien."

(18 Sup. Ct. 662.) (Italics throughout this brief are our

own.)

And again, on page 661, the learned justice, after

stating it to be well settled that a claim for coal pur-

chased for use in operating a railroad was "a charge in

equity on the continuing income, as well that which

may come into the hands of a court after a receiver has

been appointed as that before," said:

"It is immaterial, in such case, in determining the

right to be compensated out of the surplus earnings of

the receivership, whether or not during the operation

of the railroad by the company there had been a diver-

sion of income for the benefit of the mortgage bond-

holders, either in payment of interest on mortgage bonds

or expenditures for permanent improvements upon the

property. Nor is the equity of a current supply claim-

ant in subsequent income arising from the operation of

a railroad under the direction of the court affected by

the fact that while the company is operating its road

its income is misappropriated and diverted to purposes

which do not inure to the benefit of the mortgage bond-

holders, and are foreign to the beneficial maintenance,

preservation, and improvement of the property. This

principal finds support in Miltenberger v. Railroad Co.,
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io6 U. S. 286, 311, 312, I Sup. Ct. 140, the decision

in which case was approvingly referred to in Union
Trust Co. V. Illinois M. Ry. Co., 117 U. S. 434, 6 Sup.

Ct. 809, and in the recent case of Thomas v. Car Co.,

149 U. S. 95, I 10, 13 Sup. Ct. 824."

In all these cases, the proposition has been laid down

that claims of certain defined classes may be allowed

preference, even in the absence of diversion. Not once,

merely, has the rule been so stated by the Supreme Court

of the United States, but in all the decisions above re-

ferred to; and these expressions of opinion commencing

with the Miltenherger Case in 106 U. S., or earlier, and

expressly confirmed and approved in case after case

since decided, has furnished the basis for the establish-

ment of similar holdings in most of the diflferent cir-

cuits. We desire now, to refer briefly to the latest de-

cision of the Supreme Court of the subject—the much

discussed Gregg Case—which, as we understand it, con-

firms and places beyond doubt the correctness of the

proposition advanced by us and now under discussion.

The case is reported in 109 Fed. 220, 124 Fed. 721,

and 195 U. S. (25 Sup. Ct. 415).

In the case in 109 Fed., it appeared that the Master in

Chancery had reported that none of the appellants were

entitled to preference, solely by reason of the fact that

no diversion had been shown. Both the Master and the

Circuit Court, however, had erroneously assumed that

the payment of car trust obligations out of current in-

come was not a diversion, and had refused to consider

such payments as elements of diversion. For this
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reason, the decree was reversed by the Circuit Court of

Appeals, and the cause was remanded to the Circuit

Court, "with directions to reopen the Master's report

upon the question of diversion of income, and refer the

same, with leave to both parties to take additional evi-

dence" (109 Fed. 230).

The report of the second appeal (124 Fed. 721)

shows that after taking further evidence with respect to

the subject of diversion, the Master again reported that

there had been no diversion. The claimants again ex-

cepted to the Master's report, and the Circuit Court

again overruled the exceptions and entered decrees

denying the claimed preference. The basis of this de-

cision was that the diversion shown had been replaced

by borrowed money.

A writ of certiorari to the Circuit Court of Appeals

having been allowed, the claim of Gregg came before

the United States Supreme Court (195 U. S.; 25 Sup.

Ct. 415). Both the opinions rendered by the majority

and by the minority of the court distinctly affirm the

principle that in the case of claims of certain classes,

proof of diversion is unnecessary. The difference of

opinion between the judges was not upon this proposi-

tion, but concerned only the question whether the claim

of Gregg fell within the class of claims, the equities of

which are such that preference is allowable in the ab-

sence of diversion. Both the majority and the minority

judges agreed that there was such a class, but they dif-

fered as to what claims properly belonged therein. The

majority, while declaring that notwithstanding no di-
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version had been shown, yet, had the supplies furnished

been necessary to the business of the road, the claim

would have been entitled to preference, held that the

supplies furnished by Gregg were not necessary to the

business of the company. Preference was therefore

denied the claimant. The minority stated in even more

emphatic language that diversion was not a sine qua

non to preference, and held that the claim in its intrinsic

nature was such as to entitle it to special consideration

at the hands of a court of equity, and that it should have

been ordered paid out of the corpus, in preference to the

claims of the bondholders.

Considered, now, in more detail the opinions de-

livered respectively by Justice Holmes and Justice

McKenna, it will be seen that the opinion of the former

opens with the statement that ''the case stands as one in

which there has been no diversion of income by which

the mortgagees have profited, or otherwise," and the

question is said to be whether in a case of that kind the

claim could be charged against the corpus. It is then

stated that in the case at bar there were "no special cir-

cumstances affecting the claim as a whole," meaning

evidently that were such equitable features present, the

claim would have been entitled to preference.

Referring to the Miltenberger Case, the distinction

is taken between claims necessarily incurred in continu-

ing the business of the road and those incurred merely

for its preservation; and claims of employees are re-

ferred to as examples of the former class. The conclu-

sion reached is that the claim was not entitled to prefer-
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ence, not because no diversion was shown, but because

of the intrinsic nature of the claim itself, the supplies

furnished by the claimant having been used, apparently,

in making what is known as a betterment. The rationale

of the decision is (i) that claims incurred in continuing

the business of the road (whether they be labor claims

or supply claims) may be allowed priority, even in the

absence of diversion; and (2) that when a diversion has

occurred, operation claims in the broader sense,

whether necessary to the business of the road or to its

preservation, are properly given preference.

The reason for the distinction thus made between

cases where there has been a diversion and other cases

has already been touched upon. As pointed out {supra

p. 7), where income has been diverted, the bondholders

have obtained something to which they were not en-

titled, for while railroad mortgages and trust deeds

almost invariably in terms include and cover ''income,"

under the unbroken current of authority, the bond-

holders thereby obtain no lien upon income until

it has been sequestered by them through the ap-

pointment of a receiver, or otherwise. This being so,

and income to which they have no prior claim having

been added to properties upon which they have a

lien, they are deprived of no rights when upon a

sale of such properties an amount equaling the sum

diverted is applied to the payment of the "debts of the

income."

On the other hand, where there has been no diversion,

the creditor must establish the existence of some
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"special equity," to use Judge Holmes' expression.

This special equity always exists where the considera-

tion furnished hy the claimant has not merely benefited

the mortgagee generally by adding to the value of his

security, but has preserved and enhanced the value of

his security in a special sense, hy assisting in keeping

trains moving on the road. In so doing, the creditor

not only supplies something the value of which to the

mortgagee it is difficult to over-estimate, but also (to

use the language of Judge Simonton in Bound v. South

Carolina Ry. Co., 48 Fed. 189), "subserves the public

weal." Out of these considerations, the "special equity"

arises. The test for determining the existence of the

latter, as established by the majority opinion in the

Gregg Case is, therefore, whether the creditor in ques-

tion supplied something necessary to the business of the

road, and not merely something properly classed as a

betterment, or necessary only to its maintenance or

preservation.

Now, the dissenting judges in the case under con-

sideration, (and it is interesting to note that all of them

are still members of the court, whereas only one of the

justices who joined in the majority opinion [Justice

Holmes] remains upon the bench, which would seem to

point to a return in subsequent cases to the principles

of the dissenting opinion) agreed with the majority that

preference is allowable in certain cases in the absence

of diversion; but they disagreed with them upon the

question what these cases were, and emphatically re-

jected the test laid down by Judge Holmes—that is.
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whether the claim was necessary to the business of the

road, as distinguished from its preservation. After

quoting the statement in the Miltenberger Case that

''many circumstances may exist which may make it

necessary and indispensable to the business of the road

and the preservation of its property, for the receiver to

pay pre-existing debts of certain classes, out of the earn-

ings of the receivership, or even the corpus of the prop-

erty, under the order of the court with a priority of

lien," (25 Sup. Ct. 419), and after referring to the fact

that the later cases had left undisturbed the doctrine of

that case, citing Union Trust Company v. Illinois Mid-

land R. Co., 117 U. S. 434, and Virginia, etc., Co. v.

Central Railroad, etc., Co., 170 U. S. 355, and numer-

ous other cases. Justice McKenna said:

"A railroad, from its nature and public responsibili-

ties, must be kept a going concern. This is the supreme

necessity, and affords the test of the equity invoked for

the claims for supplies. It cannot depend upon diver-

sion of income or upon the existence of income. It can-

not be confined to debts contracted during the receiver-

ship. It may extend to debts contracted before the ap-

pointment of the receiver. But, recognizing that there

must be some limitation of time, the courts have fixed

six months as the period within which preferential

claims may accrue. And there is no infringement of

the rights of mortgagees. Their interests are served,

and those of the public are, by keeping the railroad in

operation."

From the above, we think, it will be clear that the

established rule of the Supreme Court is that certain

classes of claims are properly allowed preference in the
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and minority opinions in the Grcf^ir Case contains a dis-

tinct aflirmance of this principle. In this circuit, as

already shown, and in the majority of the circuits the

same doctrine is laid down. In the language of the

Circuit Court «)f Appeals for the I'^ourth Circuit the

allowability of the claim "Joes not depend upon diver-

sion, or even upon the existence of income." [Virginia

Passenger, etc., Co. v. Iauw Bros. Co., 174 Fed. 513,

516, decided Dec. 15, 1909.)

\\'ith reference to the correctness of the test laid down

by Judge Holmes for determining the preferential

character of a claim in a case where there has been no

diversion, we do not think any discussion is necessary

here. Conceding for the purpose of the argument the

correctness of this test, and also that (notwithstanding

the changes in the personnel of the Court since the

Gregg Case was decided, which as above suggested ap-

parently makes the then minority, the present majority)

that doctrine will be applied in the Supreme Court in

future cases, it is nevertheless clear that the claims in

controversy are entitled to preference, for they are not

claims for betterments merely, and the services and

materials covered thereby were not essential only to the

maintenance and preservation of the property, but all

(as is expressly shown by the record, p. 27) , were neces-

sarily incurred in continuing the business of the road.

It is conceded by opposing, counsel that in the Gregg

Case the Supreme Court held that certain claims may
be ordered paid out of the corpus in the absence of
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proof of diversion. But they say that this may be done

only when in the course of the administration of the

receiver, laborers threaten to quit work unless back

wages due them are paid, or when material-men or

connecting railroads threaten to discontinue business

relations with the receiver unless their claims are paid.

The reason for this allowance is founded on what is

termed by counsel "the equity of the public," and the

proof that the equity does not exist in the present case is

said to lie in the circumstance that the road was in fact

kept running without payment to any such claimant,

and that such payments were not, therefore, necessary

to the continued operation of the road.

It is hardly necessary to comment upon the inequity

involved in the proposition that men who threaten a

strike while in the receiver's employ and who give evi-

dence of their determination to thereby prevent the

court from operating it, unless their wages are paid, or

supply men assuming a like attitude, stand in a better

position than those who faithfully continue to assist in

operation of the road. Federal courts have in the past

adjudged men guilty of contempt in interfering by a

strike with the operation of a railroad by a receiver.

Are they now to offer a reward for what they formerly

condemned? Is the doctrine to be established that the

courts of the United States administering equity may

be coerced into awarding priorities?

The admission of counsel that the class of claims re-

ferred to by them may be paid out of the corpus is, in-

deed, fatal to their entire argument; for upon what
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claims in controversy here be denied it? Is not the

C(]uity of those who continue to assist in keeping the

road a going concern by staying at their posts in the

hour of its grave financial need at least of equal value

to the eijuity of those who during the receivership seek

the collection of their claims by threatening a strike or

the cessation of business relations? The argument con-

cedes that at the time the services were rendered, or the

materials furnished, the equities of the claimants repre-

sented by us were the same as those of claimants who,

having rendered similar services or furnished similar

materials, attempt after the receivership to collect their

claims by the coercive means mentioned, instead of by

presenting them to the court to be judged upon their

merits, as have our clients. Can it be explained how

a claim, because of something happening long after its

accrual, may acquire additional value and merit in the

eyes of a court of equity? And if so, upon what prin-

ciple does the threat of the claimant, made during the

receivership, to strike or to discontinue business rela-

tions, unless payment is made, add to his equities?

The rule contended for by the appellants, it is clear,

would only put a premium upon interference with the

receiver's control, and would tend to prevent, rather

than assist in keeping the road in operation. It must be

clear that the road can best be kept in operation, and the

public can be best served, by laying down, in advance,

the rule that men who stay at their posts and assist in

keeping it going will be paid at all hazards—not by
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saying to them: ''You will be paid, only if during the

receivership you are able to make yourselves trouble-

some enough to force the receiver and the court to pay

you." We submit, therefore, that the interpretation

opposing counsel seek to put upon the Gregg Case is un-

reasonable in the extreme and wholly unwarranted by

the language employed by the court.

We may add that if, in the Gregg Case, the Supreme

Court had considered (as claimed by appellants) that

priority can only be awarded to a claimant, who, dur-

ing the receivership has forced the court into making

the order by threatening a cessation of business rela-

tions, it is clear they would have said to Gregg in effect:

"There is no diversion, and you have come here after

the sale has been had, and assert a right to share in the

proceeds. Now, if you had been furnishing supplies to

the receiver while he was in charge, and had come to

him and said that you would supply no more until he

paid you for those furnished before the receivership;

and if he had placed these facts before the judge and the

latter had allowed the claim, you would have had some

standing here. But you did not do so, and therefore

your claim must be disallowed." If the Court had in-

terpreted its decision in the way in which appellants

seek to interpret it, they would have disposed of the

claim by saying, with counsel in this case, that the road

was in fact operated during the receivership and that

that was the best proof that the claim was not necessary

to the business of the company. Discussion as to the

nature of the claim would have been wholly beside the
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No matter h.m meritorious it was, it would not

(according to appellants' claim), be allowed out of the

corpus in tlic absence of a necessity for tbe continuation

,)f business relations durin<r the receivership.

At the oral argument, we gathered that opposing

counsel claimed that this Court stands practically alone

among the other circuit courts of appeal in upholding

the doctrine that claims of the kind here involved may

be allowed priority in the absence of diversion. We

think an examination of the decisions at circuit, how-

ever, will show that this claim is wholly untenable, and

that'the decisions in the other circuits, save in the sixth

and eighth (so far as the question here involved has been

presented for determination), are in line with the de-

cisions in this circuit. In this connection we will review

briefly the authorities cited from the various circuits on

pages 57 to 73 of appellants' brief:

FIRST CIRCUIT.

The decisions in Wood v. New York, etc., Ry. Co., 70

Fed. 741, and New England Realty Co. v. Carnegie

Steel Co., 75 Fed. 54, are admitted to be in our favor;

but it is stated in appellants' brief that after the de-

cision in the Gregg Case, the Circuit Court of Appeals

for the First Circuit had occasion in fVhelan v. Enter-

prise Transportation Company to again consider the

same question, and that that court therein adopted the

rule contended for by appellants. It will be noted, how-

ever that the decision in the JFIielan Case was not by
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the Circuit Court of Appeals, but by the Circuit Court

for the District of Massachusetts. Moreover, even the

most cursory reading of the opinion will be sufficient

to show that it does not overrule, or attempt to overrule,

the decision of the Circuit Court of Appeals for that

District, reported in 75 Fed. 54. We are, therefore,

justified in stating that the rule of the First Circuit is in

harmony with the rule established in this circuit.

SECOND CIRCUIT.

It is not claimed in appellants' brief that there is any

decision in the Second Circuit which directly supports

their contention, but it is stated that the reports of the

Master in Chancery, which were confirmed by the Dis-

trict Court for the Southern District of New York in

the New York Street Railway cases, adopt the interpre-

tation of the Gregg Case which appellants contend for.

We do not so read the Master's report. On the con-

trary, at page 175 of 208 Fed., we find it stated that

"a debt necessary to the business of the company," . . .

even under the narrowed "rule laid down in Gregg v.

Metropolitan, 197 U. S. 183 ; 25 Sup. Ct. 415 ; 49 L. Ed.

717, by a sharply divided court, is with claims for labor

held entitled to go against the corpus without proof of

diversion of current income for its benefit." We are

unable to see, therefore, how opposing counsel can get

any comfort out of the decisions cited by them from the

Second Circuit. *

THIRD CIRCUIT.

The decisions in this Circuit are admitted in the brief

to be in favor of our contention.
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FOURTH CIRCUIT.

The last case decided in this Circuit, Virginia Passen-

ger Co. V. Lane Bros. Co., 174 Fed. 513 (which is not

cited in appellants' brief), supports our interpretation

of the Gregg Case, the court saying that the allowance

of priorities "does not depend upon the diversion or

even upon the existence of income." (p. 516.)

See, also,

Lee V. Pennsylvania Co., 145 Fed. 405 (Cir. Ct.

E. D. Pa.).

The rule in that Circuit is, therefore, in harmony with

the decisions in the ninth.

FIFTH CIRCUIT.

On page 63 of appellants' brief the case of Farmers

Co. V. Vicksburg Ry. Co., ^2 Fed. 778, and Clark v.

Central R. R. Co., 66 Fed. 803, are cited in support of

the statement that: "The theory which requires proof

of a diversion of income for the allowance of a priority,

with the single exception above referred to, has been

definitely adopted as a rule of this Circuit." Upon ex-

amination, however, it will be seen that neither of those

cases support counsel's cFaim that claims of this char-

acter may be allowed only upon proof of diversion.

SIXTH CIRCUIT.

The decisions in this Circuit and in the Eighth Cir-

cuit, as we have already stated, are against our position.

Those two circuits we think, however, stand alone.

SEVENTH CIRCUIT.

None of the decisions from this Circuit cited in appel-

lants' brief, as we understand them, support their posi-
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tion. In Calhoun v. Railway Company, 14 Fed. 9, the

question whether priority could not be allowed in the

absence of diversion was not considered.

Thomas v. Peoria Ry. Co., 36 Fed. 808, cited on page

65 of appellants' brief, is an authority in our favor. In

that case Judge Harlan, delivering the opinion of the

Court, said, quoting from the Miltenberger Case:

"Many circumstances may exist which may make it

necessary and indispensable to the business of the road

and the preservation of the property, for the receiver

to pay pre-existing debts of certain classes, out of the

earnings of the receivership, or even the corpus of the

property, under the order of the court, with a priority

of hen."

In the next case cited, Farmers L. & T. Co. v. Green

Bay Ry. Co., 45 Fed. 664, the Court said:

"The exercise of this equitable power in the court is

not, however, dependent upon diversion of current earn-

ings to payment of bonded interest, leaving current ex-

penses unpaid, but is exercised as well in consideration of

the fact that, in case of failure of the trustee to take

possession upon default, it is indispensable to the pres-

ervation of the property, and its maintenance in integ-

rity, that it should be operated. It must be kept a going

concern."

We find nothing in the case of Mather, etc., Co. v.

Anderson, 76 Fed. 164, which tends to support in any

way appellants' contention. It is therefore submitted

that the decisions in this Circuit, so far from being ad-

verse to our position, support it.
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We have already adverted to the decisions in the

Eighth and Ninth Circuits, and therefore pass by with-

out further discussion pages 65 to 73 of appeUants' brief

which arc devoted to a discussion thereof.

On pages 73 to 80 of appellants' brief it is argued that

no claimant can profit by a diversion unless he shows

that it occurred after his indebtedness became payable.

This matter is discussed in the Master's report (pp.

36-38), where the argument is fully answered.

II.

The Fact That This Suit Was Instituted by An
Unsecured Creditor and Not by the Trustee Does

Not Preclude the Allowance of Priority to the

Claims in Question.

Under this heading we shall first discuss the proposi-

tion contended by opposing counsel that the rules re-

specting priorities, which are applied in creditors' and

stockholders' suits are different from those applied in

proceedings for foreclosure. We think that we shall

be able to show that upon principle and by the over-

whelming weight of authority precisely the same rules

are applicable in both forms of action. We shall also

contend that the record here shows that the trustee

stands in precisely the same position, so far as concerns

the application of the maxim, "He who seeks equity,

etc.," as would have been the case had he been the for-

mal plaintiff in the suit.

I. The same rules respecting the allowance of pri-
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ortties are applied in creditors' suits, as in proceedings

for foreclosure.

In cases where there has been a diversion, we are in-

clined, after a review of counsel's brief, to doubt

whether they seriously claim that the mortgagee would

be entitled to receive the amount returned into court

after the sale, representing the sum so diverted. If the

mortgagee could claim this, he could also claim income

not diverted, and this, notwithstanding it is admitted

that he has no claim to income, excepting only after the

"debts of the income" have been paid. We have the

authority of opposing counsel themselves, that a mort-

gagee has no lien excepting upon the net income, and

then only after the mortgagee has caused it to be seques-

tered by the appointment of a receiver. (Appellants'

brief, p. 15.) What possible difference can it make

with respect to the right of the mortgagee to this prop-

erty, which (whatever its form) admittedly was not

covered by his contract, whether he or someone else

asked for the appointment of the receiver?

Courts of equity are not so powerless that they can

give to one class of creditors, that to which they are ad-

mittedly entitled, only when the representative of an-

other class invokes jurisdiction. If this were so, secured

creditors would become the owners of that to which

concededly they never were entitled, merely by "stand-

ing away" from a court of equity (to use an expression

counsel somewhere employ), and unsecured creditors

never could obtain their due unless perchance the trus-

tee found itself forced to go into courts as plaintiff.
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nizing that in cases where there has been a diversion

there is no possible ground upon which the trustee,

whether it be plaintiff or defendant, may avoid restor-

ing that which (to use counsel's words) "he has wrong-

fully or inequitably obtained." On the contrary, they

broadly declare (as we understand them) that irre-

spective of the question of diversion and irrespective,

also, of who may or may not be the plaintiff in the pro-

ceeding, priority over the mortgage indebtedness may

be allowed, out of the corpus, to certain claims, which,

because they were necessary to the business of the road,

are regarded as particularly meritorious.

In an article on the subject of Railroad Receiver-

ships, which may be found in 30 Am. Law J. 168, Judge

Caldwell thus explains the origin of the practice of im-

posing conditions in orders appointing railroad re-

ceivers. Said he:

"Another benefit inuring to the railroad company and

its mortgage bondholders from a railroad receivership,

was the opportunity it afforded to escape the payment

of all obligations of the company for labor, supplies and

materials furnished and used in the construction, repair

and operation of the road. Whenever a railroad com-

pany became so largely indebted for labor, material and

supplies and other liabilities incurred in operation of its

road that it could profitably pay the expenses incident to

a receivership and foreclosure for the sake of getting rid

of its floating debt, it sought the aid of a friendly mort-

gage bondholder, through whose agency it was quickly

placed in the hands of a receiver, and immediately a

court of equity was asked and expected to do the mean

things which the company was unable or ashamed

to do: "
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He then instances the case of the Memphis & Little

Rock Railroad Co. which went through four successive

receiverships, in two of which it succeeded in defeating

the claims of all its unsecured creditors. After the first

sale, substantially the same persons who were originally

interested in the enterprise reorganized as the Little

Rock & Memphis K3.']\way Co. Upon the next sale.

Judge Caldwell says they "started in at the other end,"

and called the new company the Memphis & Little

Rock Railroad Company. The next time, it was given

the name of Memphis & Little Rock KsLilway Com-

pany. Aside from the new name and the elimination of

the unsecured indebtedness, the reorganization wrought

no change.

It was to prevent abuses of this kind that the rule of

making the appointment of railroad receivers in fore-

closure suits conditional upon the payment of the un-

paid operating expenses was adopted. Such orders are

unquestionably proper, but it is not, and never has been

the rule that unless the mortgagee invokes the jurisdic-

tion of the court such claims must remain unpaid. Cer-

tainly, the cases cited by counsel do not bear out this

claim. The most they establish is that the fact that the

trustee is seeking the aid of the court justifies the impo-

sition of reasonable conditions upon him. None of

them support the proposition that this circumstance is a

sine qua non of the allowance of priorities, and the cases

overwhelmingly declare the opposite rule.

Certainly the case of Fosdick v. Schall, 99 U. S. 235,

cited on page 84 and elsewhere in appellants' brief, does
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not sustain their position. In that case, the receiver was

appointed at the instance of the trustee; and the claim

was denied preference, not upon any consideration as to

who was or was not the plaintiff in the suit, but because

of the intrinsic nature of the claim itself. The claim

was based upon a car-trust agreement, under the terms

of which the claimant retained the title to the cars af-

fected thereby, together with the right to reclaim the

same upon default made by the railroad company. In

fact, the owner did reclaim before the sale (p. 255)

.

The case presented, therefore, was the familiar one of

a claimant who had security for his debt, in that he re-

tained the title to the cars in question and possessed the

right to reclaim the same. The claim in its nature was

clearly not preferred, and it was for this reason, and not

upon the ground that Schall's petition in intervention

was filed in a proceeding instituted by a creditor (for it

was not) that the claim was denied preference. The

sentence in the opinion which is relied upon by oppos-

ing counsel, to the effect that if a mortgagee asks no

favors he need grant none, was clearly obiter dictum.

Moreover, as we shall presently point out, the mort-

gagee in the present case cannot successfully contend

that it asked no favors of the court. On the contrary, it

sought and obtained relief as its hands in enforcing its

security, and this relief (however counsel may now seek

to belittle it), undeniably was of the utmost value to it.

It is hardly necessary to add that the rule, "He who

seeks equity," etc., is not applied solely to the plaintiff
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in equitable proceedings, but to any party seeking or

obtaining any relief therein.

In passing from this case, it may be said, lest we be

misunderstood, that we deny that it is necessary that a

mortgagee should "grant favors" before priorities may

be awarded to operation creditors. As we have already

pointed out {supra, p. 3), the decisions declare that

the mortgagee of railroad property is presumed to lend

his money with full knowledge of the law that permits

other meritorious claims to be paid from the proceeds

of sale, in advance of his claim. It is not the rule that

an equity first in time is always first in right. On the

contrary, time is ordinarily the least important of the

considerations entering into the determination of the

relative value and merit of equities. All this the bond-

holder is presumed to know, and particularly that by a

mortgage of this kind of property, the mortgagee's

claim to the corpus may be postponed in favor of certain

other limited classes of claims possessing in the eyes of

a court of equity a peculiar intrinsic value.

The Kneeland Case, 136 U. S. 89, cited in appellants'

brief (p. 85), is readily distinguishable. The claim

there involved, like the last, was based upon a car trust

agreement, and was clearly not preferential in charac-

ter. The claimant, whose debt was secured by a lien on

the cars, was insisting upon being allowed preference

out of the realty. (See p. 99.) But for one circum-

stance, his claim plainly would have fallen within the

rule which denies a preference to secured creditors.

This circumstance was that the claim had accrued dur-
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ing a prior receivership. By reason of this circum-

stance, it was asserted that this claim, which, as stated

above, in its nature, was clearly non-preferential, was

entitled to priority over the claims of the mortgage

creditors.

It thus became necessary to inquire into the nature of

the prior receivership and to ascertain whether the

mortgagee was responsible therefor. If that question

should be answered in the affirmative, it would have

presented the situation of one's practically incurring an

indebtedness and then attempting to repudiate it. It

would have placed the mortgagee in a situation where

it could not, equitably at least, have denied the force and

binding effect of the claimant's equity.

But the question could not be answered in the affir-

mative. The receiver had not been appointed at its in-

stance, and therefore the claimant could not lift himself

above the rule above referred to, which denies prefer-

ence in these cases to secured creditors. This is all that

the Kneeland Case, which is so frequently cited by op-

posing counsel, amounts to or decides. It is clearly no

authority in favor of appellants.

The correctness of these observations is clearly shown,

we think, by the later case of Kneeland v. Foundry &
Machine Works, 140 U. S. 562. The claim there in-

volved was for supplies furnished to Dwight, the re-

ceiver appointed in the creditors' suit—the same one

referred to in the Kneeland Case reported in 136 U. S.

The lower court allowed the claim, and an appeal was

taken from this decree. The Supreme Court clearly
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pointed out the distinction between the claim involved

in the case in 136 U. S. and that then before the court,

and affirmed the judgment allowing the claim.

In Virginia, etc., Coal Co. v. Central Railroad, etc.,

Co., 170 U. S. , 18 Sup. Ct. 657, cited in appellants'

brief (p. 88), there was a stockholders' bill, a bill by

the mortgagor (under both of which receivers were ap-

pointed), and later a bill by the trustee, the earlier re-

ceivership being extended to that bill also. The claim

was for coal purchased for use in the operation of the

road, and was presented by a bill in intervention filed

in the stockholders' suit. The Supreme Court held it

was properly allowed preference, as an operating claim

accrued prior to the receivership.

The case was similar to the one at bar in that it was

not originally inaugurated by the trustee. Later, how-

ever, the latter asked and obtained the aid of the court,

and a sale was had, precisely as in this case, the only

difference being that in that case the trustee filed a bill

for that purpose, while here the same object was accom-

plished under the return to the orders to show cause, and

by the subsequent proceedings had in open court.

But aside from this, the Supreme Court evidently

considered the form of the proceeding in which the

claim of the intervener was presented and the status of

the complainant therein (she was a stockholder) as a

matter of no moment. See statement of the court on

page 663 of 18 Sup. Ct., referring to the agreed state-

ment of fact on which the case was presented

:
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"The circumstances that it is uncertain from the

terms of the stipuhition whether the expenditures for

betterments were made by the receivers under the stock-

holders' bill, or under the bill filed by the Central Com-
pany, or under the trustee's bill for foreclosure, is im-

material."

Finance Co. v. Charleston, etc., Ry. Co., 49 Fed. 693,

cited on page 85 of appellants' brief, so far from lend-

ing any support to counsel's contention, favors rather

our own. Judge Simonton there explains the Fosdick

Case, stating that when the mortgagee, by obtaining the

appointment of a receiver "suddenly removes the em-

ployer from control of the current earnings," the court

"without considering liens or equities, acting only in its

own discretion," imposes conditions upon the suitors."

"This," he continues, "is not a right vested in the

employees, or an equity administered in their favor. It

is a personal protection given to them by the court ex

gratia, moved thereto by the fact that this class depend

upon their daily labor for their daily food. Afterwards

when the court has assumed the admhustration of the

property, and it appearing that there are certain out-

standing claims in the hands of persons who furnished

equipment materials, supplies, or anything which was

necessary to keep the railroad a going concern, then the

court administers an equity, and the benefits of this

equity inure as well to the original parties keeping up

the road as to their assignees."

Clyde V. Richmond, etc., Co., 56 Fed. 539, was also

decided by Judge Simonton. The suit was instituted by

persons who were not mortgage creditors. The court

affirmed the proposition that preferences may be al-
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lowed against the corpus even in the absence of diver-

sion, and declined to dismiss the petition. On the con-

trary, the latter was ordered ''retained, in order, if pos-

sible, to assist the petitioner in obtaining payment of her

claim, which is so manifestly just." It was held, how-

ever, that the proper forum for the presentation of the

claim was that in which the original proceeding under

which the receivers were appointed were had, and the

determination of the matter was left to that court. It

is difficult to see wherein this case supports the conten-

tion of the purchasers.

In St. Louis Ry. Co. v. Holbrook, 73 Fed. 112, cited

in appellants' brief (p. 88), it was held that it was

proper to require, as a condition of appointing a re-

ceiver in a foreclosure suit, that claims for personal in-

juries incurred in the operation of the road prior to the

receivership should be satisfied. The case lends no sup-

port to the claim that operation claims can be ordered

paid in preference to the mortgage indebtedness only

when the mortgagee is the plaintiff. It illustrates, how-

ever, that in the opinion of the court it was proper in a

case so instituted to require claims to be paid (in this

case, a claim for personal injuries), which otherwise

would clearly not have been entitled to preference. In

other words, the general doctrine was not denied in the

case referred to; its application was merely extended.

In New England R. R. Co. v. Carnegie, etc., Co., 75

Fed. 59, the Circuit Court of Appeals for the First Cir-

cuit declared that a supply creditor was entitled to be

paid out of the diversion. The suit was originally
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brought by one wbo hcki a few first mortgage bonds,

and some of the stock of the mortgagor. The object of

the bill was merely to obtain the appointment of a re-

ceiver to keep the system intact, no foreclosure being

sought. Later, the trustee of the second mortgage filed a

bill for foreclosure of said mortgage. The court, as

already stated, allowed the claim against the corpus, but

declined to give any opinion as to whether it would have

made any diflference if the trustee had not asked for

foreclosure of its mortgage and for the appointment of

a receiver.

The case in 128 Fed. 209, is not in point. (See re-

marks supra, with reference to Kneeland v. Trust Co.)

The above are all of the authorities cited by opposing

counsel in support of their claim that it is a necessary

condition of the allowance of preference to claims for

operation that the proceeding should have been inau-

gurated by the mortgagee. We think that we have

shown that none of them sustain their position.

We beg, now, to refer briefly to some of the authori-

ties relied upon by us.

In Union Trust Co. v. Illinois Midland Co., 1 17 U. S.

434, 458, the same distinction here attempted to be

drawn between suits in which the mortgage is the actor

and others was urged. The unanimous judgment of the

court rejected the distinction, Mr. Justice Blatchford,

who delivered the opinion, saying:

"In this connection it is objected that In those cases

the suits for foreclosure suits brought by trustees under

mortgages, and that a different rule should obtain in a
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case where the trustees or bondholders do not come into

court initially, asking the aid of equity in the appoint-

ment of a receiver. It is said that the Hervey suit was
not such a suit. But the co-plaintiffs with Hervey were
judgment creditors of the Paris and Decatur Company,
with executions returned unsatisfied. The bill set out

the precarious condition of all the property held and
used by the Illinois Midland Company, and the necessity

for a receiver in the interests of all the creditors of all

four of the corporations, to prevent the levy of execu-

tions on such property; and it prayed for a judicial as-

certainment and marshalling of all the debts of all the

corporations, and their payment and adjustment as the

respective rights and interests of the creditors might

appear, and for general relief. The plaintiffs set forth

that they represented a majority of the stock in all the

corporations. This bill was quite sufficient to enable a

court of equity to administer the property and marshal

the debts, including those due the mortgage bondhold-

ers, making proper parties before adjudging the merits."

It will be observed that in the case mentioned, the

proceeding was brought by one Hervey, a stockholder,

and two judgment creditors. (117 U. S. 441.) On the

same day the bill was filed, the railroad company, mort-

gagor, appeared, following a practice which is not at

all unusual in these cases, waived notice and submitted

itself to the order of the court. A receiver was at once

appointed. It is true that later certain mortgagees filed

bills of foreclosure, but that fact was not referred to by

the court in this connection, and apparently was not

deemed a matter of any importance in the solution of

the question whether the claims in question were en-

titled to priority.

In Sage v. Memphis, etc., R. R. Co., 125 U. S. 375,
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the last cited case was followed, the court quoting with

approval tlic above language of Mr. Justice Blatchford.

In Southern Ry. Co. v. Carnegie Steel Co., 76 Fed.

492, 20 Sup. Ct. 347, Clyde and others, stockholders and

creditors of the Richmond and Danville Railroad Co.,

filed their bill against said company for the purpose of

having a receiver appointed and thus protecting it from

attachment suits pending the adoption of a plan of reor-

ganization. The Carnegie Steel Company presented a

claim for steel rails sold the company.

In affirming the decree of the lower court allowing

the claim as a preferential one, the Circuit Court of

Appeals for the Fourth Circuit, after referring to the

familiar rule that a railroad mortgage of income covers

only net income, said

:

"If this be the law when a receiver is appointed at

the instance of mortgagees, how much stronger is the

equity when the receiver is appointed at the instance of

stockholders, to secure uninterrupted opportunity for a

satisfactory reorganization? The question is as to the

application of those principles to the case at bar. There
can be no question that the steel rails furnished by the

Carnegie Steel Company come within the class of sup-

plies necessary to keep the railroad company a going

concern; and the evidence establishes the fact that, after

incurring the debt, the railroad company was in the re-

ceipt of large earnings, which were applied to perman-

ent improvements, rentals, and interest on the mortgage

debt." . . . "The supplies were furnished between

July and October, 1891,—the first of them nearly eleven

months, the last a few days more than nine months, be-

fore the appointment of receivers in the Clyde case. In

the cases in the Supreme Court and on circuit in which

this consideration for the claims of supply creditors is
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discussed, it is called an "equity." The only qualifica-

tion in applying the equity when the facts call for its

exercise is that the claim has arisen within a reasonable

time before the receiv^er was appointed. No fixed def-

inition of a reasonable time has been adopted." . . .

"The system had become too extended* and needed

reorganization. Those interested in it as stockholders

and owners attempted plans of reorganization, but did

not get the unanimity necessary to perfect them. They
sought the aid of the court, and asked its protection from
creditors until such time as a scheme of reorganization

could be completed and adopted. Their prayer ivas

granted, and the receivers appointed. This whole action

was for the advantage of those who owned or were in-

terested in the property of the railroad company, for

their advantage primarily and principally , if not for

their advantage solely. But for this intervention in be-

half of these stockholders and creditors, their taking the

property out of the hands of the company, and sequest-

ering it for their own purposes, it must be presumed that

the notes of the Carnegie Company would have been

met at maturity."

In the Supreme Court the decree was affirmed. (See

20 Sup. Ct. 362, where the circumstance that the plain-

tiff in the Clyde Suit were stockholders and creditors is

referred to and a part of the opinion of the Circuit

Court of Appeals with reference to that point is quoted

with approval.)

In Veatch v. American, etc., Co., 84 Fed. 274, Mr.

Justice Brewer, delivering the opinion of the Circuit

Court of Appeals for the Eighth Circuit, said

:

"It will be noticed that a railroad receivership may
be at the instance of the mortgagee, or of a judgment
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creditor, or of a stockholder. If at the instance of the

mortgagee, the income is impounded for its henefit; if

of a judgment creditor, for the payment of his judg-

ment. There is in the latter case an equitable levy on
such income, and the iiiortgagee can claim no superior

right thereto."

In view of the foregoing, we respectfully submit that

the contention of the purchasers with respect to the form

of the present proceeding as a reason for disallowing

priority to the claims under consideration is wholly un-

tenable and must be overruled.

2. The trustee has applied for and obtained relief in

this proceeding, and the maxim ''He who seeks equity,

etc.," is therefore applicable to it.

It is idle for appellants to claim that the trustee might

have enforced its security without the aid of the court.

Technically and formally, the deed of trust or mortgage

authorized it to do this, but as a practical matter it did

not possess the power; for without a decree no purchaser

would have taken the property. To have done so would

merely have been to invite innumerable law suits. The
trustee was therefore obliged to seek and obtain the aid

of the court in some proceeding, and it did this in the

present one. The result was that the bondholders real-

ized upon their security and the trustee obtained com-

pensation for the services performed by it and by its

attorneys. Whether the sale was made up on the peti-

tion of the trustee or not is wholly immaterial. It, at

least, applied for and obtained substantial relief in the

proceeding.
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For the reasons stated, it is respectfully submitted
that the decree should be affirmed.

Respectfully submitted,

GOODFELLOW, EELLS & ORRICK,
Solicitors for certain Claimants.
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At the oral argument of this cause two briefs were

filed, one by Messrs. Sullivan, Sullivan and Theodore J.

Roche, in behalf of certain labor claimants, and the

other by Messrs. Goodfellow, Eells «& Orrick, in behalf

of certain labor and supply claimants. At that time

permission was granted us by the court to file a reply

to these briefs. This brief is our reply.

Counsel for claimants have taken issue with us di-

rectly upon the three propositions which we laid down
in our opening brief, and they make the following con-

tentions: (1) That the claims represented by them,

which are for supplies and services furnished prior to



the appointment of the receiver and which were neces-

sary to the conduct of the business of Ocean Shore Rail-

way Company prior to the appointment, are entitled to

preferential payment in the absence of any diversion;

(2) that, if supply and labor claimants are entitled to

priority only upon proof of a diversion, claimants are

not required, as a prerequisite to an allowance, to show

that there was a diversion of current income after their

claims became payable; (3) that the fact that the

receiver in this case was appointed at the instance of

an unsecured creditor does not in any way affect the

allowance of priorities to claimants.

We shall consider these points in *the order named.

I.

CLAIMANTS CANNOT ENFORCE PRIORITY AGAINST THE COR-
PUS OF RAILROAD PROPERTY UNLESS THERE HAS BEEN
A DIVERSION OF CURRENT INCOME, AND THEN ONLY
TO THE AMOUNT OF THE DIVERSION.

It will be recalled that, in our opening brief, we sug-

gested as correct the rule that, in the foreclosure of a
railroad mortgage, pre-receivership debts incurred

within six months preceding the appointment of a re-

ceiver may not be paid oUt of the corpus of the prop-
erty and prior to the bonded indebtedness, even when
the action is instituted by the trustee, (1) unless cur-

rent income from operation during that period has been
diverted from the payment of operating expenses to the
benefit of the mortgagee, and then only to the extent of
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is indispensable to the continued operation of the prop-

erty and the preservation of the trust res,—the railroad

property. We pointed out, at that time, that we be-

lieved it to be the rule that where, in an action insti-

tuted by the mortgagee, current income during the

receivership itself or during a limited period preceding

the appointment of a receiver has been diverted from

its normal use—the payment of operating expenses—to

the satisfaction of the mortgage debt, or to the payment

of construction charges, or to the acquisition of im-

provements or betterments which have increased the

security of the bondholders, the mortgagee will be

forced to restore, for the benefit of creditors, that which

should, in the ordinary course of business, have been

devoted to the payment of their claims. That this

proposition is correct counsel for appellees have con-

ceded in their arguments and briefs.

Our next contention was and is that it is only when

current income from operation has been diverted that

claimants may enforce priorities. This contention coun-

sel claim is not correct. They assert that, whereas di-

version of income is one ground for the allowance of

priorities, those who furnish labor or material neces-

sary to the ordinary and normal operation of a railroad

prior to the appointment of a receiver may enforce the

prior payment of their claims from the proceeds of

sale, irrespective of diversion. The single question at

issue on this branch of the argument is thus clearly
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priorities against the bondholders when they are able

to show that current income has been diverted. We
make no exception to the rule thus stated that claim-

ants may enforce such payment only when diversion is

shown, because it is apparent to us that it is only under

these circumstances that claimants themselves have any

equities which will entitle them to the allowance. We
do, however, admit that there is another case in which

such claims may properly be ordered paid out of the

property itself by the court, even though there has been

no diversion,—the case, namely, where, without their

payment, the continued operation of the property will

be jeopardized,—that exception being based on the right

and duty of the court to preserve the corpus, and not

on any equity of claimants.

We would be satisfied in leaving this branch of the

argument as we made it in our opening brief were it

not for what we believe to be important inaccuracies

met with in the brief of Messrs. Goodfellow, Eells &

Orrick in the discussion by that firm of the subject here

considered. In answering the brief above referred to

we shall examine (1) the principle upon which it is

therein asserted that the doctrine of priorities against

corpus of railroad property is based; (2) the latest

decision of the Supreme Court upon the subject,

—

Gregg v. Metropolitan Trust Co., 197 U. S. 183; (3)

the previous decisions of the Supreme Court and the

decisions of the Federal Court referred to in that brief.



(a) Appellees have neither explanations nor authority

for the rule contended for.

Confronted with a situation in wliicli a railroad cor-

poration has issued bonds secured by a valid deed of

trust covering all property and all income in specific

terms, and in which, after the issuance of such bonds,

various unsecured indebtedness has been incurred in the

necessary operation of the railroad, counsel lay down

the broad and very general rule that, under such cir-

cumstances, claimants will be awarded in a court of

equity a lien prior to and ahead of that of the bond-

holders both upon the income derived from the opera-

tion of the properties and upon the properties them-

selves. In so far as income is concerned, we may, for

the purposes of this argument, concede the validity of

the rule, although we may remark in passing that it is

not correct unless to it is added the restriction that

the trustee does obtain a lien upon income when it

takes steps to have it sequestered. It will be recalled

that a mortgagee, in accepting his security, has been

held in innumerable instances to have contracted with

the implied understanding that income shall first be

used to pay the expenses of operation, and that, until

steps are taken by the mortgagee to have income se-

questered for his benefit, the first lien of the mortgagee

shall be a first lien upon net income alone, and not upon

gross receipts. Wliat is the theory upon which counsel

rely in advancing the contention that the mortgagee's

lien upon the property itself may be postponed until

unsecured indebtedness of the railway company has

been paid? We search in vain for an explanation of the
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contention in the brief of Messrs. Sullivan, Sullivan and

Roche. It is true that it is in that brief suggested that,

because employees of the company have performed serv-

ices necessary to the business of the road, and thus con-

tributed to keep the road in operation, they should be

given an equitable lien ; but the fact that such claimants

may be entitled to an equitable lien furnishes no ground

for the conclusion that such an equitable lien will be

entitled to a prior payment out of property already

conveyed to others as security for advances made by

them.

Dismissing, therefore, for the present, the brief of

Messrs. Sullivan, Sullivan and Roche, we turn to that

of Messrs. Goodfellow, Eells & Orrick. It is therein

pointed out (page 3) that railroad property is ''held

to be subject to rules which are not applied to other

property''; that "ejectment cannot be maintained

against a railroad to recover a right of way"; that its

"rolling stock and other property necessary to the

operation of the road cannot be subjected to attach-

ment"; that "the rights of mortgage creditors of a

railroad are different in some respects from those of

ordinary mortgage creditors"; that "in legal proceed-

ings involving railroad mortgages principles are prop-

erly applied which are not met with in other cases";

that "to apply these principles is not to rob the mort-

gagee of any of his rights * * * but merely to

enforce those actually obtained by him under his con-

tract"; that "one who invests his money upon the

security of railroad property does so knowing that by

reason of the interest possessed by the public the rights
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if the security were of a ditferent character." (PageG.)

We think the court will appreciate that, to those

anxious to determine the basis of counsels' claim, these

statements are most unsatisfactory in their indefinite-

ness, and we confess ourselves at a loss as to the con-

struction counsel would have us put upon them. We
assume that counsel would not argue to this court that

the lien of the trustee is a valid first lien upon property

described in the deed of trust, but that, because of the

public necessity that the railroad continue in operation,

that lien will be postponed for the benefit of unsecured

creditors. The weaknesses of such a contention are

too apparent to require a citation of authority that this

would be the very taking of private property for public

use prohibited by federal and state constitutions. We
feel certain that, if the arguments of counsel mean
anything, they mean that a mortgagee who lends money
upon the security of railroad property does so with the

implied understanding that the lien secured by it upon
the property itself is subordinate to that of those who
furnish either supplies or labor which contributed to

keep the road a going concern; that the lien is not in

fact a first lien at all, but it is subject at all times to

the claims of unsecured creditors who have assisted in

operating the road. There are numerous answers which

might be made to this suggestion on principle, as, for

instance, the one that it gives creditors an unqualified

right against corpus while limiting them, in their rights

against income,—concededly a more available fund—to
income up to the time of sequestration, an imioossible
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discussion of the suggestion for the reason that there

is no authority in any jurisdiction which declares that

there is such a rule. It has never been held that a

mortgagee contracts with any such understanding, and

it has, on the contrary, been asserted that the mort-

gagee has an unassailable first lien upon the property

itself which, even in a foreclosure proceeding instituted

by it, will only be postponed to force a restoration of

that which it has inequitably obtained.

Numerous cases have been cited by counsel which it is

evidently desired that this court should construe as

supporting the theory that the mortgagee by implica-

tion agrees that the first lien of the mortgagee upon

corpus is not a first lien so far as the claims of operat-

ing creditors are concerned. We believe that it requires

no more than a superficial examination to show that not

one of these cases supports that contention, and we

shall ask the court's indulgence while we briefly con-

sider them. We shall, in each instance, give the num-

ber of the page in the brief of Messrs. Goodfellow, Eells

& Orrick in which the case considered is discussed.

In

Bound V. South Carolina, etc., Ry. Co., 50 Fed.

312 (page 4),

there is not a suggestion that the first lien of the mort-

gagee upon corpus is in any way restricted. The court

says

:

**The consideration which moves the sovereign
to bestow this high sovereign prerogative—the right

of eminent domain—is the public use of the rail-
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and remain a going concern. To this end the first

application of its earnings must be made. The
stockholder subscribes, and the bondholder lends

his money, with knowledge of this. Neither of them

can get anything until the current expenses are

paid."

The discussion is directed to the disposition of in-

come, and to that question alone.

In

International Trust Co. v. Decker Bros., 152 Fed.

82 (page 5),

tiie statement of the court that any person who accepts

a mortgage ui)on the property of a railroad does so

with reference to the law governing such corporations,

and with knowledge of the legal condition that, for the

purpose of keeping the enterprise a going concern, re-

ceivers may be appointed and receivers' certificates

issued which may supplant the mortgage, is one not at

this date open to question. There is no doubt, of

course, on the basis of all the better-considered author-

ities, that in a receivership the expenses of continued

operation may properly be made a first lien upon the

property, if the occasion requires.

In

Virginia Passenger Co. v. Lane Bros. Co., 174

Fed. 513 (page 5),

the same rule is referred to, and it is held that a rail-

road property in the hands of a receiver must be kept

in operation. This principle which we have, from the

start, conceded, is, it is plain, in no sense authority for
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the contention that the expenses of operation before

the appointment of a receiver are entitled to a payment

out of corpus prior to that of a previously vested deed

of trust, or that the trustee impliedly agreed that this

should be so.

The other cases cited on page 6 of counsels' brief are

even less in point upon the question here presented

than the ones already referred to. Fosdick v. Schall we

have discussed in our opening brief (page 20) ; the other

cases deal generally with the interest of the public in

the use of railroad property and do not in any way con-

cern creditors' liens on corpus. The cases referred to

on page 7 of counsels' brief do not in any sense serve

as authority for the argument here considered, while

those listed on page 8 determine, not that delay by a

mortgagee in taking possession justifies the allowance

out of corpus of pre-receivership debts, but, on the

other hand, that indebtedness of the receiver incurred

during the time during which the trustee delays in tak-

ing possession of the property may be paid with resort,

if necessary, to the corpus of the fund—another illus-

tration that a court may, in its conduct of the property,

resort to corpus for the payment of expenses incurred

by it.

From this examination of the authorities, it is ap-

parent that not one case cited by counsel is authority

for the contention that a mortgagee enters into his con-

tract with a railway company with the understanding

that his first lien upon the property conveyed is subject

to that of unpaid operating creditors, and it is submitted

that there is no decision to that effect.
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Concluding, then, that there is no case which decides

that a mortgagee impliedly consents, upon the execu-

tion of the trust deed, that his lien shall be subordinate

to that of six months' operating and supply creditors,

we must next determine whether the authorities, by im-

plication, support that rule. It must be conceded that

in the decisions of this circuit, both of this court and of

the Circuit Court and in the decisions of certain District

Courts, priorities have, without definite explanations

of principle, been allowed in the absence of diversion,

and when there was no showing that it was necessary,

from the point of view of the receiver, that the indebt-

edness be paid; but that rule, we submit, has been

directly disapproved by the Supreme Court, and is

not now the principle followed by any Court of Appeal

other than that of this circuit. Concededly, the most

im])ortant decision upon the subject is that of the Su-

preme Court of the United States in Gregg v. Metro-

politan Trust Company, supra.

THE GRIlGG CASE.

This case is fully discussed by us in our opening brief

(pages 50 to 57), and no useful purpose can be served

by our repeating here what is there said. We should

be content to leave our earlier comment on that case

without further amplification were it not for the inac-

curate statements of fact made by Messrs. Goodfellow,

Eells & Orrick with regard to the problem before the

court and its solution of it. These inaccuracies are ap-

parent from the most superficial examination of the

opinion. "We shall quote from counsels' brief the por-
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tions to which we take exception, and attempt in each

instance to show the basis of our criticism.

(a) Counsel say, at pages 31 and 33:

**Now, the dissenting judges in the case under
consideration (and it is interesting to note that all

of them are still members of the court, whereas
only one of the justices who joined in the majority

opinion (Justice Holmes) remains upon the bench,

which would seem to point to a return in subsequent

cases to the principles of the dissenting opinion)
* * *." (Page 31.)

"Conceding for the purpose of the argument the

correctness of this test and also that (notwithstand-

ing the changes in the personnel of the court since

the Gregg case was decided, which as above sug-

gested apparently makes the then minority the pres-

ent majority) * * *." (Page 33.)

These suggestions require only two comments: (1)

The members of the court who dissented from the ma-

jority opinion were Justices McKenna, White and Har-

lan, the latter of whom is now deceased. Of those who

concurred with Mr. Justice Holmes, Mr. Justice Day is

still an active member of the court. Counsel are, there-

fore, in error when they say that "only one of the jus-

tices who joined in the majority opinion (Justice

Holmes) remains upon the bench"; and they are equally

in error when they say that "all of the dissenting

judges are still members of the court." Two of the

justices who joined in the majority opinion and two of

those who joined in the minority opinion remain upon

the bench. (2) Our second comment is a frank aston-

ishment at the argument suggested. We had not sup-

posed that the binding force of court decisions hinged
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upon the longevity of the members of the court wlio

were responsible for tliem. And we may candidly add

that, counsels' su^'^estion to the contrary, we have not

changed our minds 1

(b) We quote from pages 28, 29 and 31 as follows:

"The majority, while declaring that, notwith-
standing no diversion had been shown, yet, had the
supplies furnished been necessary to the business
of the road, the claim would have been entitled to

preference, held that the supplies furnished by
Gregg were not necessary to the business of the
company." (Pages 28 and 29.)

** Referring to the Miltenberger case, the distinc-

tion is taken between claims necessarily incurred in

continuing the business of the road and those in-

curred merely for its preservation; and claims of
employees are referred to as examples of the for-

mer class." (Page 29.)

"the test laid down by Judge Holmes—that is,

whether the claim was necessary to the business of
the road as distinguished from its preservation."
(Pages 31 and 32.)

There are other statements to the same effect, namely,

that the test applied by the majority of the court is

whether the supplies furnished were necessary to the

business of the road or merely necessary to its preser-

vation.

This is what the court said:

"The ground of such allowance as was made was
not merely that the supplies were necessary for the
preservation of the road, but that the payment was
necessary to the business of the road,—a very dif-

ferent proposition."

"But even if any words in the order authorized
a charge on the corpus in order to pay claims like
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that of the petitioner, or a payment of them except

from income, certainly there are none requiring it,

or going beyond giving authority to the receiver if,

for instance, he thought payments of previous debts

necessary to the continued operation of the road. '

'

"The petition on whicE^he origmal order was
made stated that the money was wanted to pay cer-

tain obligations, 'or so much thereof as may be

necessary' embodying the distinction which we have

drawn from the cases."

The distinction made is clear, and it is not what

counsel would have us believe they think it is. It is be-

tween a situation where it appears that services or sup-

plies "were necessary to the preservation of the road"

—where priority will be denied—and a situation where

payment for supplies was necessary—as Mr. Justice

Holmes says, a very different proposition.

The master has thus aptly stated the rule of the Gregg

case (Report on Law, page 77)

:

"The necessity of the supplies themselves is an
immaterial factor. What the majority opinion em-
phasizes as the explanation contained in the Milten-

berger case is the necessity of payment."

(c) We now refer to the following statement of

counsel

:

''The conclusion reached is that the claim was
not entitled to preference, not because no diversion

was shown, but because of the intrinsic nature of

the claim itself, the supplies furnished by the

claimant having been used, apparently, in making
what is known as a betterment."

There is not a mention of the word "better-

ment" in the majority opinion, and the claim consid-
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ered in the Grvgg case was, in no sense, that. It was,

in fact, stipulated and was recited in the course of the

opinion that

"The claim is for necessary operating expenses
in keei)ing and using said railroad and preserving
said property in a fit and safe condition."

The claim is identical in its character with those set

forth in Exhibit B of the record in our case. It was an

operating claim and was so treated by the court.

(d) Counsel further say:

''The rationale of the decision is (1) that claims
incurred in continuing the business of the road
(whether they be labor claims or supply claims)
may be allowed priority even in the absence of
diversion; and (2) that when a diversion has oc-
curred, operation claims in the broader sense,
whether necessary to the business of the road or to
its preservation, are properly given preference."

With no desire to be offensive, we can make no reply

to the statement contained in the first subdivision other

than that there is not a word in the opinion to sub-

stantiate it. We may properly make this further sug-

gestion. The claim involved in this case was, as we
have already shown, agreed by stipulation to have been

"a necessary operating expense in keeping and using

said railroad", which is, of course, ''continuing the

business of the road", and yet the priority asserted was

denied. If counsels' "rationale of the decision" is cor-

rect, how is the intelligence of the court which con-

curred in the majority opinion to be vindicated?
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(e) We further quote as follows from counsels' brief:

*'0n the other hand, where there has been no

diversion, the creditor must establish the existence

of some 'special equity', to use Judge Holmes'

expression. This special equity always exists where

the consideration furnished by the claimant has not

merely benefited the mortgagee generally by adding

to the value of his security, but has preserved and

enhanced the value of its security in a special sense,

by assisting in keeping trains moving on the road."

As we take up these statements, one by one, we are

more and more puzzled as to how they should be treated.

There is not a word in the opinion to the effect that

those who keep trains moving on the road are entitled

to a special equity; there is not a word in the opinion

which suggests a distinction between supplies necessary

to the business of the road and betterments as the basis

of the court's opinion. The word "betterments" is,

as we have shown, not used in the opinion. Our only

reply to counsel can, in the very nature of things, there-

fore, be that the statements just considered are not

consistent with the facts.

In the Gregg case, the claim considered was for sup-

plies used in the road's operation. In our case, the

claims are for supplies used and labor employed in the

operation of the Ocean Shore Railway Company. The

Gregg case is direct authority that the judgment of the

lower court should be reversed in so far as the supply

claimants are concerned, namely, those whose names

appear on Exhibit B.
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It has been expressly held by the Supreme Court that

there can be no distinction logically made between the

rights of labor claimants and supply claimants.

Union Trust Co. v. Illinois Midland Ry. Co.,

117 U. S. 434; 29 L. Ed. 963.

This principle was acknowledged as correct by the

lower court in its opinion (Record, page 104) and is

the subject of an extended discussion by the master.

(Master's Report, page 38; Master's Report on the Law,

page 81.)

Before proceeding to other branches of the argument,

we desire to meet counsels' criticism of the rule an-

nounced by Mr. Justice Holmes, that priorities will be

disallowed unless there has been a diversion of current

income, or the payment of claims is shown to be indis-

pensable to the continued operation of the trust prop-

erty. It is argued that if, aside from instances of di-

version, priorities may be allowed only when a neces-

sity for payment, from the viewpoint of the court and

the property, is made to appear, those who serve faith-

fully after a receiver has been appointed will be put in

a less advantageous position then those who stop work,

and that it is illogical to say that a claim acquires addi-

tional merit because of something happening long after

its accrual. If priorities of the character of those con-

sidered in the Miltenberger case and referred to by Mr.

Justice Holmes in the Gregg ease were awarded because

of any equity of claimants, the argument might deserve

consideration, but the fact is, that when payments of

this kind are made, they are not made because of any
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equities of claimants, but they are ordered paid, if pay-

ment is actually ordered, because the court, in its ad-

ministration of the properties and as a matter of sound

business judgment, considers it advisable that they be

paid. If, therefore, the court deems it, from the view-

point of the property, unnecessary to make such pay-

ments, the claimants have no standing in enforcing

them. Payments of this character, if made, are virtu-

ally an expense of the receivership incurred in the

preservation of the properties, and the equity of claim-

ants is in no way a consideration for such payment.

It may be true, as counsel suggest, that a road can

best be kept in operation, and the public best be served,

if those who stay at their posts are "assured by a rule

of law that they will be paid at all hazards. '
' But

courts have encountered obstacles in the application of

this rule which counsel have not observed. Those ob-

stacles are the rights of the bondholders. The contracts

upon which bonds rest cannot be lightly invalidated,

and it is as much the court's duty to protect those who

have advanced money with which the road was built as

it is those who have furnished supplies for its opera-

tion. The court's obligation is to protect the trust res;

such protection does not consist in taking from any

lienholder, for the benefit of the public or anyone else,

rights to which he is entitled. The opinion of Mr. Jus-

tice Lurton, speaking for the Court of Appeals in

Gregg v. Mercantile Trust Co., 109 Fed. 220,

is sufficient answer to the suggestion. It is there said:

"The displacement of mortgage liens cannot be
justified upon any line of reasoning which assumes
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that one class of creditors may be deprived of the

benefits of their contract liens for the benefit of an-

other upon the ground that the i)ublic interests are

thereby subserved by the maintenance of a railway

for the public convenience. Such a position an-

tagonizes the constitutional principle that i)rivate

property shall not be taken for the public benefit

without compensation. The public character of such

companies is only considered as one of the factors

in arriving at the conclusion that the mortgagee of

the income contracts only in respect to net income."

Referring to the doctrine of diversion, Judge Simon-

ton says as follows in:

Finance Co. v. Charleston Ry. Co., 48 Fed. 189:

"Necessarily this equity springs out of, depends
entirely on, the diversion. Were it not for this

diversion,—this taking of the money justly ap-

plicable to one class and using it for the benefit of

another,—the equity could not exist. If there be

no earnings, or if the earnings are insufficient to pay
expenses, and there be no permanent improvements
made, and no interest whatever paid, upon no princ-

iple of law or equity could the bondholder be made
to pay out of his own property the debts of the

common debtor. This would be not only a thorough

disregard of the sanctity of a contract obligation,

{Kneeland v. Trust Co., 136 U. S. 97, 10 Sup. Ct.

Rep. 950), it would be confiscation of property."

THE EARLIER SUPREME COURT DECISIONS.

It is argued by counsel (pages 18 to 28) that the rule

contended for by them has been applied or approved

in the following decisions of the Supreme Court of the

United States:

MUtenherger v. Logansport Ry. Co. (page 18)

;

Union Trust Co. v. Souther (page 20)

;
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Union Trust Co. v. Illinois Midland (page 21)

;

Union Trust Co. v. Morrison (page 23)

;

Virginia Coal Co. v. Central R. R. Co. (page 25).

The Miltenherger case and tlie Illinois Midlamd case

are discussed at considerable length in our opening

brief (pages 24-34; 38-43). We have nothing to add to

what we there said, and nothing that counsel have had

to say in their brief, in our opinion, in any way weakens

the force of those decisions as authority against their

contention.

Counsel neglect to state in their review of Union

Trust Co. V. Souther (page 20) that the sole question at

issue in that case was whether the income of the re-

ceivership might properly be used to pay operating ex-

penses incurred prior to the appointment of a receiver,

and it was decided that such use was proper. The cor-

rectness of that principle we have at all times conceded.

The only objection we have to make to the citation of

that case in this discussion is that it gives the impression

that the case involved liens upon corpus. It requires no

more than a superficial examination of the opinion to see

that this is not so.

In

Union Trust Co. v. Morrison (page 23),

the court found that there was a diversion of current

income and for that reason ordered the claim paid. The

court adds, as a further reason for this action, that the

lower court had so ordered payment without objection

from either trustee or bondholders.
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The

Virginia Coal Cwnpany case (page 25),

had to do with surplus earnings, and an operating claim

asserted against them. In it is discussed the rule previ-

ously laid down in the Miltenberger case, and later

applied in the Gregg decision.

It is submitted that, in so far as the decisions of the

Supreme Court are concerned, a clear and consistent

set of rules has been announced and applied, and that,

from Eosdick v. Schall to the Gregg case, priority as-

serted by claimants has been denied in the absence of

diversion,

THE DECISIONS ON CIRCUIT.

For the decisions of the lower federal courts we can-

not claim a similar unanimity. In the opinions of some

of the Circuit Courts of Appeal we find, without ex-

planation, an early application of the rule contended

for by appellees and a later reversal of this rule because

of the Supreme Court opinions already adverted to,

while the District Court opinions are in hopeless con-

fusion.

We stated in our opening brief (page 68) that, in this

circuit, there are two circuit court decisions and one

decision of this court against us, but we asserted that

the rule thus sanctioned is not now that of any other

court of appeals. Counsel object to this statement

and offer certain criticisms of it. Let us examine these

objections. (Pages 37 to 41.)
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First Circuit:

The rule contended for by appellees was applied in

Wood V. N. Y. Ry. Co,, 70 Fed. 741;

and

New England Ry. Co. v. Carnegie Steel Co., 75

Fed. 54.

Mr. Justice Holmes, in the opinion rendered by him

in the Gregg case, referring to the Carnegie Steel case

and the rule therein applied,—that labor and supplies

may be entitled to priority over the bonded indebtedness

in the absence of diversion—said:

"An impression that such a general rule was to

be deduced from the decisions of this court led to

an evidently unwilling application of it in N. E. R.

Co. V. Carnegie Steel Co., 21 C. C. A. 219, 33 U. S.

App. 491, 75 Fed. 54, 58, and perhaps in other cases.

But we are of opinion, for reasons that need no
further statement * * * that the general rule

is the other way and has been recognized as being

the other way by this .court.
'

'

In

Whelan v. Enterprise Trans. Co., 175 Fed. 212,

213,

the Circuit Court for the First Circuit specifically re-

ferred to the language of Mr. Justice Holmes in the

Gregg case, above quoted, saying:

"Even the Court of Appeals for this circuit was
said by the Supreme Court to have made in New
England R. Co. v. Carnegie Steel Co., 75 Fed. 54,

58, 21 C. C. A. 219, 'an evidently unwilling appli-

cation' of an erroneous impression."
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This case was affirmed by the Court of Appeals for

the First Circuit.

We do not, therefore, feel that it may be legitimately

contended that the doctrine announced in the two earlier

cases is now the law of the First Circuit.

Second Circuit:

In answer to the statement that the case of

Pennsylvania Steel Co. v. N. Y. City Ry. Co.,

190 Fed. 609,

does not support the construction of the Gregg case

which we believe to be correct, we quote as follows from

the opinion of the master, embodied in the court's

opinion:

"With reference to the second principle asserted
by counsel for the senior mortgagee, it is to be
noted that, if it be correctly stated and applied,
then the power of a court upon which circum-
stances have imposed the serious obligation of
operating railroad properties or other public util-

ities is, if not nullified, so far curtailed as to make
it dangerous for it to attempt to operate at all. It

doubtless is the rule marked out in the many cases
cited by counsel in support of his extension of the
doctrine that only those expenditures of a corpora-
tion which the creditor would have a right to ex-

pect to have met out of current income as dis-

tinguished from those for construction, including
not only betterments, but perhaps even more or
less necessary repairs involving restorations of
permanency can be preferred and are then payable
only out of income, unless diversion be shown when
they become payable out of the corpus to the dis-

placement of prior liens. These cases are Lacka-
wanna Co. V. Farmers' Loan & Trust Co., 176 U. S.

298, 20 Sup. Ct. 363, 40 L. Ed. 475; International
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Trust Co. V, Contracting Co., 95 Fed. 850, 37

C. C. A. 396; Illinois Trust & Savings Bank v.

Doud, 105 Fed. 125, 44 C. C. A. 389, 52 L. R. A.

481; Fordyce v. Omaha R. R. Co. (C. C), 145 Fed.

544; Street v. Maryland Ry. Co. (C. C), 59 Fed. 25;

New England R. R. Co. v. Carnegie Steel Co., 75

Fed. 54, 21 C. C. A. 219; Bound v. S. C. R. R. Co.

(C. C), 51 Fed. 58; Atlantic Trust Co. v. Dana, 128

Fed. 209, 62 C. C. A. 657 ; Rodgers Ballast Car Co.

V. Omaha, 154 Fed. 629, 83 C. C. A. 403, to which
may be added the most recent expression of the

Supreme Court cited by counsel for the junior mort-

gagee on this question in Gregg v. Met. Trust Co.,

197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717, in

which by a divided court an indebtedness for rail-

road ties contracted prior to the receivership was
held not to be entitled to preference, even though
the receivers retained and used some of the ties;

no diversion of income having been shown."

It will be seen that the rule thus laid down is the rule

for which we contend.

Third Circuit:

Counsel have said that the decisions in this circuit

are admitted by us to be in favor of their contention.

It would be more accurate to say that the one opinion

in this circuit, a District Court opinion, supports their

contention

:

Lee V. Pennsylvania Traction Co., 105 Fed. 405.

There is no decision by the Court of Appeals of this

circuit.

Fourth Circuit:

Counsel do not dispute the authority of the cases

cited in our brief (pages 60 to 63), but claim that the
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rule has been changed by two later decisions,

Virginia Passenger Co. v. Lane Bros., 174 Fed.

513;

Lee V. Pemisylvania Co., 145 Fed. 405.

The case last referred to is not a decision of the

Fourtli Circuit and is reported in 105 Federal, 405, in-

stead of 145 P'ederal, 405. It is a decision of the Dis-

trict Court of the Third Circuit and has just been dis-

cussed by us in this brief.

The Lame case supplies unquestionable authority for

our contention. It will be seen from an examination of

the opinion that the case was one in which it was

sought to obtain an order of court that income which

was derived during a railroad receivership should be

devoted to the payment of operating expenses incurred

both during the receivership and prior to it, and the

court ruled that such use was proper. If counsel had

correctly understood the rule which we believe to be the

true one, they would have seen that this case has

directly applied it, holding as it does that income of the

receivership, as well as that prior to it, is a fund to

which creditors have the first right to resort. The Lane
case does nothing more than repeat that rule.

The portion of the opinion upon which counsel lay

particular stress is the following:

''The principle seems to be this: That every
railroad mortgagee, in accepting his security, im-
pliedly agrees that the current debts made in the
ordinary course of business shall be paid from the
current receipts before he has any claim on the
income; that the income out of which he is entitled
to be paid is the net income obtained by deducting
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from the gross earnings what is required for neces-

sary operating and managing expenses, proper
equipment, and useful improvements. In a certain

limited class of cases such preferential payments
have been allowed out of the corpus, but these

cases need not be considered, as here the income
from current receipts is more than ample for the

payment of this claim. One of the foundations of

the principle is that the public interest requires thqi

a railroad must he kept a 'going concern.' It does

not depend, therefore, upon the diversion, or even

upon the existence of income."

The statement that a railroad must be kept a going

concern, and that the power of a court administering

a railroad to make the payment of expenses incurred

by it a prior charge, irrespective of diversion, is a

fundamental principle upon which receiverships are

based; and it is a rule which we have, at no place in

our argument, disputed. That rule is, however, entirely

different from the one contended for by appellees, that

prior expenses incurred in operating the same property

shall be paid ahead of the bonded debt. It is, therefore,

submitted that the rule of the Fourth Circuit is un-

qualifiedly in harmony with the one announced by Mr.

Justice Holmes in the Gregg ease.

Fifth Circuit:

The two cases referred to by us in our discussion of

the rule of this circuit are said by counsel not to sup-

port our claim that proof of diversion is necessary. In

the former case.

Farmers' Loan <& Trust Co. v. Vicksbury & M.

R. Co. efal., 33 Fed. 778, 784,

the rule is thus referred to:
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"Fifthill, tliat every railroad mortp:agee, in ac-

cepting his security, impliedly agrees that the cur-
rent debts made in the ordinary course of business
shall be i)aid from the current receipts before he
has any claim on the income. Sixthly, that when
the income to which the class of creditors above
mentioned is entitled has, by the officers of the rail-

road, been ai)plied to payment for the purchase of
necessary additional grounds and rolling stock, and
in making permanent repairs and improvements,
such sum so diverted will be refunded out of the
subsequent earnings of the road. And if, by means
of taking the railroad and property out of the
hands of the company, and selling them before the
amount so due is paid, its payment out of the in-

come is made impossible, it may, in a proper case,

be paid out of the proceeds of the sale of the
property. '

'

In

Clark V. Central R. R. Co., 66 Fed. 803,

a payment for supplies was asserted against corpus and

the court, in considering the propriety of an allowance,

said:

"It does not appear that the court, in appointing
the receivers, made any provision for the payment
of the intervenors' claims, but as there is evidence
in the record showing that current earnings, before
the receivers were appointed, were diverted to pay-
ing interest on the bonded debt, and that after their

appointment they made large, permanent improve-
ments on the railroad property, the intervenors
should be allowed payment of their claims from
the corpus of the property, should the earnings in

the hands of the receivers be insufficient to pay
them."

This is a correct statement of the rule as we under-

stand it.
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Sixth Ciecuit:

The decisions in this circuit are conceded by counsel

to be in our favor.

Seventh Circuit:

It is claimed by counsel for appellees that none of

the decisions in this circuit support our contention. We
believe that in this counsel are in error. The cases, to

our mind, proceed entirely upon the diversion theory

and emphasize the fact that, in the absence of a diver-

sion or of a necessity for payment within the meaning

of the Gregg case, priority will be denied.

In

Calhoun v. St. L. By. Co., 14 Fed. 9,

in which the asserted priority of labor and supply

claimants was considered, the court said:

''But independent of this, as I understand the

facts of the case, under the rule which the Supreme
Court laid down in the case already referred to,

these claims would be payable out of the net earn-

ings of the road, in consequence either of those

earnings having been diverted from the payment
for labor performed, and supplies and materials

furnished, to the discharge of a portion of the

indebtedness due on the mortgages, or by the ap-
propriation of a part of those earnings to the bet-

terment and permanent improvement of the rail-

way, thus adding to the security of the mortgagees

;

and therefore, on that account, the amount being

sufficient to meet the sum due on these various
claims, they should be paid."

In

Thomm v. Peoria Ry. Co., 36 Fed. 808,

the principle heretofore discussed is clearly laid down.
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The court announces that allowance will be made only

when income has been diverted and then only to tlie

extent of the diversion, calling attention, however, to

the exce})tion to this rule first discussed in the Milteiv-

herger case, and later emphasized by Mr. Justice Holmes

in the Gregg decision. The case, it is submitted, is

strone: authority for the rule contended for by us.

From

Farmers' Loan and Trust Co. v. Green Bay Ry.

Co., 45 Fed. 664, 665,

we quote as follows:

''The principle upon which equity acts in allow-

ing, with respect to certain claims, priority of pay-
ment over precedent mortgage in the case of rail-

ways is settled by repeated adjudications of the

Supreme Court. The gross income arising from the

operation of a railway should be first applied to

the payment of the expenses of operation, proper
equipment, and needful improvements. If the in-

come be diverted to the payment of bonded inter-

est, in disregard of the payment of such expenses,

there should be restoration to original equitable

right. Failing diversion, there can be no restora-

tion. The amount of restoration is dependent upon
the amount of diversion. The power rests upon the

fact of diversion of a fund belonging in equity to

the general creditors, or some of them."

Eighth Circuit:

In this circuit it is conceded by counsel for appellees

that the rule is that contended for by us.

Ninth Circuit:

In this circuit, as we have already said, it has been

held that the claims of laborers and those who furnished
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supplies during the six months' period preceding the

appointment of a receiver are entitled to payment out

of the property before the mortgage debt is paid,

in the absence of diversion. The cases thus referred

to are fully discussed in our opening brief (pages 68

to 73).

It is submitted that the rule consistently followed by

the Supreme Court, and the present rule of all Courts

of Appeal, other than that of this circuit, is that pre-

receivership debts will not be paid out of the corpus

of the property in priority to the bonded indebtedness

unless there has been a diversion of current income, or

unless the payment of such claims by the receiver is

shown to be indispensable to the continued operation

of the property. We can no more fittingly close this

portion of our argument than by referring to the con-

clusions of the master upon the general subject here

considered. (Master's Eeport on the Law, pages 81,

82 and 83.)

**In this condition of the law of this circuit are

labor claims incurred in the operation of the road
entitled to priority out of the corpus, irrespective

of diversion, or are they ruled by the decision in

Gregg V. Metropolitan Trust Company? It must,

of course, be admitted that the Gregg case did not

concern labor claims, and that if a distinction can

logically be made it should be made so as to har-

monize with the decisions heretofore rendered in

this circuit. It will not do merely to point out that

it is a different class of claims. A due respect for

the controlling authority of the Supreme Court in

matters of general equity jurisprudence requires
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that its decisions shall be followed according to the
principles announced, without creating distinc-

tions that present no variation of principle, but
operate merely as evasions. One's human instinct

is strong to make such a distinction and allow labor-

ers' claims as presenting circumstances of unusu-
ally moritorious service. Yet it must be remem-
bered that the chancellor is not an almoner; he
cannot allow mere kindliness to influence his

.I'udgment. * * * The Miltenberger case has

been authoritatively determined as a case of neces-

sity of payment, and the Supreme Court intimates,

also, that diversion was present, and by inference,

that if it was not present the case would not be

ai)i)roved as comporting with the true theory. There
is left only the Illinois Midland case as an author-

ity. That also has been explained by the Supreme
Court as a case of diversion, and supported on that

ground in its latest expression of the doctrine in

the case of Gregg v. Metropolitan Trust Company.
Justice Holmes also adverts to the fact that the

labor claims were allowed in the Illinois Midland
case without special discussion, and to the fact that

it was decided expressly in accordance with the

principles in the Miltenberger case. If, therefore,

these two cases could, prior to the Gregg case, have

been considered authorities in favor of the allow-

ance of six months labor claims out of the corpus

independent of diversion, they must now, since this

latest decision, be considered qualified and re-

stricted so that allowances can be made only out

of income or out of corpus after diversion; or they

may be paid hj the receiver if the necessity arises

during his administration, or, obviously, if the

trustee consents.

It would appear, therefore, that the law of this

circuit as regards laborers in the operating depart-
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ment established in the Woodbridge Canal Com-

pany case has been changed and definitely fixed by

the Supreme Court in the Gregg case. The views

of Justice McKenna founded on what I have called

for the purposes of this discussion the 'going con-

cern' theory,—granting to laborers in operation a

priority by reason of the intrinsic merit of their

services in keeping the railroad a going concern,

—

first expressed by him in the Woodbridge Canal

Company case and later amplified and urged with

much convincing force in the dissenting opinion in

the Gregg case, have been definitely rejected by the

Supreme Court."

II.

THE TIME OF DIVERSION.

In so far as our argument, that no claimant can profit

by a diversion unless he shows that a diversion occurred

after his indebtedness became payable, is concerned,

there is nothing in either the brief of Messrs. Good-

fellow, Eells & Orrick or of Messrs. Sullivan, Sulli-

van and Roche which requires an answer here. All that

is said in those briefs was said in the master's report,

and the theory upon which the master proceeded has

already been considered by us in our opening brief.

It is again submitted that, under the rules applied

both by the Supreme Court and by the Courts of Appeal

which have had occasion to consider the question, no

claimant in a proceeding of this character is entitled

to profit by' a diversion or to priority against mort-

gaged railroad property unless the diversion occurred

after his claim became payable.
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III.

A M(>KT«A0I:E'S FIKST LIE> CA>>OT BE SrmH{DINATED TO

THE EQl'ITABLE LIEN OF I'NSEtrKED CREDITORS UNLESS

IT INITIATES THE FORECLOSURE AND SECURES THE

AI'l'OINTMENT OF A RECEIVER.

Counsel for ajipellees contend that "upon principle

and by the overwhelming weight of authority" the

same rules are to be applied with regard to the

allowance of priorities in actions instituted by the

trustee as in those commenced by parties other than

the trustee, and that our argument, that no priorities

may be allowed because in this case the trustee did

not institute the action of foreclosure or secure the

appointment of the receiver, is unsomid. It is also

contended that in this case the trustee did seek the

aid of the court and thus subject itself to the appli-

cation of the rule that he who seeks equity must do

equity. "We shall consider these contentions in the order

named.

We have argued, at pages 81 to 94 of our opening

brief, that a mortgagee claiming under a valid deed

of trust has an absolute and unassailable right to resort

to the corpus of the trust fund to satisfy the bonded

debt, and that if he is content to rely upon that right

it will not be taken from him; that, unless he applies

to a court of equity for protection and help, he may
not properly be forced to concede the protection

afforded by his contract, and may literally enforce the

provisions of the deed of trust. Messrs. Goodfellow,

Eells & Orrick attack this argument in a variety of

ways. They say, at page 42 of their brief, that they

doubt

:
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''whether we seriously claim that the mortgagee

would he entitled to receive the amount, returned

into court after a sale, representing a diversion".

We said at page 84 of our brief:

"It should be further observed that diversion

of current income by the mortgagor has no effect

upon the correctness of the rule. The very state-

ment of the contention, that an act of the mort-

gagor may prejudice a previously vested right of

the mortgagee, shows on its face its invalidity.

The rule suggested would, if applied, obviously

result in an impairment of the obligation of the

trustee's contract and would deprive him of his

rights under it. He is in no way bound to see

that income is, in fact, applied to the payment of

creditors. He is alone concerned with the fact

that his lien on income does not attach until such

debts have been paid."

We cannot improve upon this statement of the rule

as we understand it, but may add that, under the cir-

cumstances here considered, the trustee's first lien is

neither subordinated nor affected by a diversion of

current income.

Counsel then ask what possible difference

"it can make to the mortgagee whether he or some-
one else asks for the appointment of a receiver

in so far as his rights to property not covered by
his contract are concerned".

This question requires two distinct answers. If it

is addressed to a consideration of the relative rights

of mortgagee and creditors of income not expended,

we answer that the trustee's lien attaches only to

net income, and, until such net income has been realized,
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the trustee has no interest in the fund. If, however,

income has been expended in making additions to prop-

erty which was originally covered by the deed of

trust, such additions, upon familiar principles, become

a part of the trust property and may be resorted to

by the trustee in the enforcement of its rigiit under its

contract.

If the question be addressed to the rights of the

parties to corpus, the premise upon whicli the ques-

tion is based is clearly inapplicable to the facts here

presented. It is, of course, clear that it makes no

difference to the mortgagee whether he or someone else

asks for the appointment of a receiver, in so far as

his rights to property not covered by the contract are

concerned, but it is certainly not contended that the

corpus of the property is not covered by the trust

deed. It is that fact which occasions the present dispute.

Our problem is an adjustment of the rights of parties,

one of whom holds an equitable lien upon certain

property and one of whom asserts an equitable right

therein, and we claim that the lien cannot be postponed

unless the holder thereof has subjected himself to the

operation of the '*do equity" rule. He must take the

corpus of the property as he finds it, and if to that

corjius additions have been made by anyone, that fact

does not prevent a realization by him from the

security upon which he originally relied.

It is then asserted that courts of equity are not so

powerless that they can give to one class of creditors

that to which they are admittedly entitled only when
the representative of another class invokes jurisdiction.
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It must, we feel, be unnecessary to point out that tlie

very premise that creditors are admittedly entitled to

share in the proceeds of the sale, regardless of exist-

ing prior liens, assumes the very point in controversy.

It is our contention that they have no right to so

share unless the action is commenced by the trustee.

It is equally apparent that the further argument con-

cededly and necessarily predicated upon the one just

considered—that secured creditors would become the

owners of that to which they were never entitled merely

by "standing away" from a court of equity (an expres-

sion attributed by counsel to us, but which we respect-

fully suggest we have never employed)—assumes a

prior right of unsecured creditors, which we believe

the cases show they do not have, and which it has

been our aim in this brief to contest.

Having made these, to our minds, unconvincing criti-

cisms of the principle advanced, counsel then proceed

to state that the authorities

''broadly declare that, irrespective of the question

of diversion and irrespective of who may or may
not be the plaintiff in the proceeding, priority over

the mortgage indebtedness may be allowed out of

corpus to claims which, because they were neces-

sary to the business of the road, are regarded

as particularly meritorious".

This unqualified statement is followed first by a

discussion of the cases cited by us in our brief and

then by others which are deemed by counsel determina-

tive of the question here raised. We shall follow the

same order in our examination.
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Counsel first consider the case of

Fosdick V. Schall, 99 U. S. 235,

and declare that that case does not sustain our con-

tention. They say:

"The claim in its nature was clearly not pre-

ferred, and it was for this reason and not upon
the ground that Schall's petition in intervention

was filed in a proceeding instituted by a creditor

that the claim was denied preference. The sen-

tence in the opinion which was relied upon by

opposing counsel, to the effect that if a mortgagee

asks no favors he need grant none, was clearly

obiter dictum."

We concede that the decision in this case need not

have been rested upon the fact that the mortgagee

was not the moving party, and was properly rested

upon other grounds; but we suggest for the considera-

tion of the court that it has been stated by counsel

in this case, and that it has been generally conceded,

that the Supreme Court of the United States was here

laying down a set of rules for the government of future

controversies which might arise; that, in nearly every

case since decided by state or federal courts, Fosdick

V. Schall has been referred to and, without qualifica-

tion, followed; and that the very portion of the rule

which counsel rejects as obiter dictum has been repeated

verbatim in numerous decisions of the Supreme Court

rendered from the time of Fosdick v. Schall until the

court last spoke in the Gregg case.

Next referring to the Kneeland case, counsel argue

that the claim there considered was clearly non-pref-

erential since it had been incurred in a prior receiver-
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ship, and that it thus became necessary to inquire into

the nature of the prior receivership, and to ascertain

whether the mortgagee was responsible therefor. It is

then argued that since it was found that the mortgagee

was not responsible therefor, because the receiver had

not been appointed at its instance, the claimant could

not "lift himself" above the rule thus referred to,

which denies preference in such cases to unsecured

creditors.

We think we could hardly desire stronger support

for our argument than this discussion by counsel. If

the rule contended for is correct, namely, that the

question as to who the moving party is is entirely

unimportant, what possible difference can it make

whether the claim in the Kneeland case was incurred

during a prior receivership, or when there was no

receivership. It is, on counsels' theory, the merit of

the claim which is to count, and not the fact that

one partj'' or the other invokes the jurisdiction of the

court. That principle is entirely inconsistent with

the one applied by the Supreme Court in the Kneeland

case. The same court in its later opinion, in Virginia

Coal Co. V. Central Railroad Co., supra, referring to

the Kneeland case, stated that one of the reasons for

denying priority in that case was that the receivership

was at the suit of a judgment creditor and was not

for the benefit of mortgage bondholders. It is sug-

gested, in answer to this statement, and as an explan-

ation of the reference in the latter case, that the suit

there considered was instituted by the stockholders, and

that the claim was for coal used in the operation of the
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road and presented by a bill in intervention. The fact

is entirely ignored that subsequently to the stock-

holders' suit the trustee commenced its action of fore-

closure, and that the allowance was made in the trus-

tee's suit, was expressly made out of net income of the

receivership, and that, even in making such allowance,

the court considered it proper to advert to the circum-

stances under which the allowance was refused in the

Kneeland case.

The argument is made that the Supreme Court con-

sidered the form of the proceeding in which the receiver

was appointed an immaterial factor, because it said

it is immaterial whether the expenditures for better-

ments were made by the receivers under the stock-

holders' bill or under the bill filed by the company. We
are unable to appreciate the bearing of this argument

upon the problem here considered. In the Coal Com-
pany case, the payment was authorized to be made out

of surplus income of the trustee's receivership, and the

inquiry as to who the moving party was is in no way
pertinent. In such a case a creditor has a right to pay-

ment out of surplus income, and the trustee has no right

to income until creditors have been paid.

In

Finance Co. v. Charleston Ry. Co., 49 Fed. 693,

our argument receives direct support. It is there shown
that the whole theory upon which the court proceeds
is that the trustee, by invoking the aid of a court of

equity, will be made to do equity. The court says:

''As I understand the current of cases which
began with Fosdick v. Scliall, the rule is this:
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"When holders of railroad bonds, secured by mort-

gage, come into a court of equity, and ask not only

the foreclosure of the mortgage, but also the ap-

pointment of a receiver, into whose hands the cor-

poration shall be compelled to deliver all its prop-

erty, the court, as a condition precedent to grant-

ing this last request, can impose terms in reference

to the payment from the income during the re-

ceivership of such outstanding claims as address

themselves peculiarly to the protection of the court.

Ordinarily a mortgagor is entitled to the possession

of his property until the execution of a decree for

foreclosure. When the mortgagor is a railroad

company, the employer of many persons on weekly

wages, both the employer and employed can enter

into engagements relying upon this normal condi-

tion. If, therefore, the court, at the instance of

mortgage creditors, interrupts the possession of the

railroad company, and suddenly removes the em-
ployer from control of current earnings, it may well

see to it that the employed are not put at a disadvan-

tage, or be made to suffer from this unexpected

change. AVithout considering liens or equities, act-

ing only in its discretion, it imposes upon the

suitors, as the condition of granting their request,

that such employes be paid, not only accruing

wages, but such as have accrued within a reasonable

period. This is not a right vested in the employes,

or an equity administered in their favor. It is a

personal protection given to them by the court

ex gratia, moved thereto by the fact that this class

depend upon their daily labor for their daily food.
* * * Dealing with the interest of mortgagees in

railroad property, we encounter vested rights.

They cannot be displaced upon any mere idea of

right, or on any refined notions of equity. In man-
aging the property, the court is not the owner,

nor can it entertain sentiments of benevolence or

humanitj^ in disbursing the funds,—luxuries in

which the owner alone can indulare."
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Tit

Clyde V. Richmond, 56 Fed. 530,

the court said:

"This e(juity, as it is calknl, is not enforced wlien

the mortgage creditors are not the parties asking

relief and the appointment of the receiver,"

and the petition of a creditor was dismissed upon that

ground; and further declares that

"The displacement of a lien secured by contract

is a serious thing and it would appear that the

Supreme Court of the United States is coming to

the conclusion that the doctrine originating in

Fosdiclc V. Scliall, and applied in the late cases,

should not be extended."

The same statement of the general rule is found in

St. Louis S. W. Ry. Co. v. Holbrook, 73 Fed. 115,

from the opinion in which, delivered by Judge McCor-

mick, we quote as follows:

"The second question, we think, must also be

answered in the affirmative. The reasoning in the

opinion in the Kneeland cases, 136 U. S. 89, 10

Sup. Ct. 950, the review therein of the former deci-

sions of that court, and the conclusions announced
on the issues involved in that case, seem to require

that, 2vhen tnortgage creditors ask a court of equity

to take possession of such property and operate it,

they consent to have all the liabilities resulting from
such operation take precedence of their prior con-

tract liens, which they are seeking by the proceed-

ing to enforce."

Judge Colt, in considering the question presented in

Neiv England R. R. Co. v. Carnegie Steel Co.,

75 Fed. 59,

recognizes the application of this rule in the following

language

:
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''"What would have been the conclusion if the

trustees of the second mortgage had not asked for

a receiver, and had not submitted to the order of

September 8, 1894, * * * we need not deter-

mine. '

'

Counsel have dismissed, without comment or consider-

ation of any kind, the case of

Bound V. So. Carolina Ry. Co., 47 Fed. 30,

which is referred to at pages 88 to 90 of our brief.

We challenged counsel at the time that brief was filed

to explain the result reached in that opinion other than

on the ground herein contended for by us. We repeated

the challenge at the oral argument, and there has been

no reply. The rule of that case is directly founded

upon the doctrine applied in Fosdick v. Schall and the

Kneeland case, and is in accordance with the rules since

followed by the Supreme Court.

We now ask the court to consider the cases which

counsel have said:

"Broadly declare that, irrespective of the ques-

tion of diversion and of who may be the plaintiff

in the proceeding, priority may be allowed out of

corpus. '

'

Counsel refer to the following authorities:

30 American Laiv Journal, 168;

Union Trust Co. v. Illinois Midland Co., supra;

Sage v. Memphis, 125 U. S. 375;

Southern Ry. Co. v. Carnegie Steel Co., 76 Fed.

492;

Veatch v. American Co., 84 Fed. 274.
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The statement by Judge Caldwell in the American

Law Jounuil ease re(iuires only an examination of the

quotation itself to show that the rule referred to was

tlie one that, when a trustee applies for the appointment

of a receiver, it is proper for the court, as a condition

of making the appointment, to require that unsecured

indebtedness of certain kinds be jiaid, and that, unless

the mortgagee assents to this requirement, the ap-

pointment should be refused. It is directly in line with

the argument which we are here advancing.

The Illinois Midland case counsel themselves con-

cede shows a situation in which mortgagees com-

menced the actions of foreclosure in which the priorities

considered were allowed. That concession makes a

further discussion of the case useless. When the trustee

applied for the appointment of a receiver, invoked

the aid of the court, subjected itself to the operation

of the rule that he who seeks equity must do equity,

it made it possible and proper for the court to order

allowances to unsecured creditors. In this connection,

counsel quote, in italics, as follows from the opinion

:

''This bill was quite sufficient to enable a court
of equity to administer the property and marshal
the debts including those due to mortgage bond-
holders, making proper parties before adjudging
the merits."

We understand that statement to be merely the dec-

laration of the general principle that a court of equity

"will administer the property and marshal the debts".

A stockholders' suit is sufficient to enable a court to

accomplish this result, appoint a receiver, and dis-
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tribute the property to those entitled thereto, includ-

ing bondholders, stockholders, and creditors. That, how-

ever, is, we think, no authority for the contention of

counsel, that an allowance to unsecured creditors is

authorized as against the lien of the mortgage when

the suit is instituted by parties other than the mort-

gagee.

In Sage v. Memphis Railway Company, supra, the

problem here discussed was neither considered nor

determined. That suit dealt with the propriety of the

appointment of a receiver at the instance of a judgment

creditor, and did not discuss the question of the pro-

priety of six months' labor or supply claims.

Southern Ry. Co. v. Carnegie Steel Co., supra, is a

case in which the court held that income which accrued

both before and after the receivership, as distinguished

from corpus, should be directed to the payment of

operating expenses, and that the equity of claimants

in that fund is stronger when the receiver is appointed

at the request of stockholders than when at the request

of the mortgagee. The argument is that creditors

having an established right in this fund, a stockholders'

suit could not possibly, under any theory, diminish

it; that while creditors have, as against the mortgagee,

unquestioned rights in income, those rights are not so

strong against the mortgagee as they are against

stockholders, because the trustee's contract in terms

covers the very res to which the creditors claim a right

to resort. The mortgagee's right to the corpus of the

property, which is unquestioned and unqualified, is not
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considered in this case. The court had not before

it the question of priorities against corpus.

The Veatch case has no bearing upon the questions

here presented.

The brief of Messrs. Sullivan, Sullivan & Roche throws

no additional light upon this problem. It deals almost

exclusively with the jurisdiction of the court to deter-

mine the questions presented and to distribute the

fund. That jurisdiction we have at all times, and with-

out qualification, conceded. No cases other than those

previously discussed are referred to, excepting

Illinois T. & S. Bmk v. Pac. Ry. Co., 115 Cal. 285.

The decision in this case was rendered by Judge Van
Fleet while a member of the Supreme Court of the

State of California. The case does no more than

hold that expenses and obligations incurred by the

receiver are burdens on the property itself and may
be ordered paid by the court, irrespective of who may
be determined to be its other owner, or who may invoke

the receivership. This is, of course, conceded.

Counsel for appellees have not only failed to cite

one case in support of the proposition that an allow-

ance out of corpus is proper where the receivership

is at the instance of a party other than the mortgagee,
but they have likewise failed to suggest a reason why
the rule contended for by them should be applied. We
submit that there is one reason, and one reason alone,

why the priority of the mortgagee's lien upon corpus
should be subordinated, and that is that he has sought
the aid of a court of equity and may be forced to
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make concessions to it. This brings us to the last

point to be considered: Did the trustee in this case

seek such aid and thus subject itself to the operation of

the rule?

Counsel have but little to say upon this subject.

'*It is idle for appellants to claim that the trustee

might have enforced its security without the aid

of the court. Technically and formally, the deed

of trust or mortgage authorized it to do this,

but as a practical matter it did not possess the

power; for without a decree no purchaser would

have taken the property. To have done so would
merely have been to invite innumerable law suits.

The trustee was therefore obliged to seek and ob-

tain the aid of the court in sowie proceeding, and

it did this in the present one. * * * Whether
the sale was made upon the petition of the trustee

or not is wholly immaterial. It, at least, applied

for and obtained substantial relief in the proceed-

ing." (Page 55.)

It is conceded that the trustee had authority to sell

the property in question without a foreclosure; that

the summary right of sale was given to it under the

terms of the trust deed; that it had proceeded to

advertise the properties for sale in accordance with

the provisions of the trust deed; that it was thereafter

served with an order to show cause why the property

should not be sold in the proceeding initiated at the

instance of a judgment creditor and in which the re-

ceiver had been appointed; that it appeared in the

latter proceeding and protested against the sale which

the receiver proposed to make; that it eventually made
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was t'onfirnied hy the court in which the receiver was

appointed. There is no pretense that it instituted the

action of foreclosure, that it secured the appointment

of a receiver, or that it did anything except, rather

imperfectly, protect itself against an adverse pro-

ceeding. That this does not subject a trustee to the

operation of the rule herein considered at some length

is plain on the authorities as well as upon principle.

It would indeed by an anomaly if by making a party

a defendant and requiring him, for his protection, to

assert his rights, it were possible to later insist that

that same party had invoked the aid of the court and

thus subjected himself to the application of the **do

equity" rule. Not only is there no case holding that

this is so, but there are numerous authorities to the

contrary.

We need do no more than refer the court to the de-

cisions considered in our opening brief at page 93, in

which it is expressly held that, even had the trustee

filed a cross bill, the court would have considered that

''as a kind of defense, a proceeding adopted by the
party because he has been brought into court by the
subpoena, and adopted in order that his whole
right be adjudicated, since the plaintiff has forced
him to put a part in adjudication".

This being so, the same equity does not arise and

may not be asserted against the first mortgage bond-

holders as against the parties who invoked the receiver-

ship proceedings.
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It is submitted that the decree of July 18, 1913, should

therefore be reversed.

Respectfully submitted,

Edward J. McCutchen,

Gavin McNab,

A. Crawford Greene,

Attorneys for Appellants, Charles C. Moore,

F. W. Bradley, Maurice Schweitzer, R. D.

Bobbins and Walter S. Martin.

McCutchen, Olney & Willard,

Of Cowisel.
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Charles C ^Mooro, F. W. Bradley, Maurice Schweitzer,

R. D. Robbins and Walter S. Martin, intervenors and

appellants herein, respectfully ask for a rehearing in

this case.

The facts involved in the determination of this appeal

were fully discussed in our briefs, and we shall, with-



out further introduction, proceed to a consideration of

the grounds upon which this petition is based.

THE DIRECTION THAT INTEREST SHALL BE PAID TO CLAIM-

ANTS FROM THE DATE THE PROPERTY WAS TRANS-

FERRED.

The last paragraph of the court's opinion is as fol-

lows:

"Accordingly, the cause will be remanded with

directions to modify the decree by limiting its oper-

ation to the $30,000 fund to which is to be added
interest at the rate of 7% per annum from the date

the property was transferred to the appellants.

Costs to appellants."

We cannot but feel that the designation of "the date

the property was transferred", as the time from which

appellants should be liable for interest on the claims

allowed, was inadvertently made. The question, thus

raised, was not referred to in the briefs, and is now for

the first time discussed before this court.

That this feature of the opinion dealing with the

allowance of interest is erroneous, is shown by decisions

of the Supreme Court, as well as those of other tribu-

nals, squarely in point.

It will be remembered that the Master's report was

identical, as to its provisions, with the relief accorded

in the opinion recently filed by this court, except that

the Master recommended, after referring to certain

claims not here involved, that

"no interest should be allowed on any claim since

it accrued. This is on the theory of Tlwinas v.



Western Car Company, 149 U. S. 95. I reoommend
to the Court, liowover, that the decree upon this

report should contain provision for the allowance of

interest after a named date, which should either he
the date of the Master's signing and filing his final

report, or the date of the Court's decree thereon,

—

as to which 1 express no recommendation."

The District Court overruled the Master's report so

far as the payment of lahor and material claimants was

concerned, increased the amount awarded to each claim-

ant, and provided that "interest from the date of the

filing of this decree at the rate of 7%" be paid. (Tr.

116, 117.)

In other words, the Master and the lower court were

of the opinion that interest on all claims considered on

this appeal should start to run from the date upon

which the decree was entered (July 18, 1913), while this

court has decided that it should commence to run on

February 1, 1911. This result was reached, notwith-

standing the fact that the court, at the same time, deter-

mined not only that $30,000 was the limit of the diver-

sion and, therefore, of the fund to which claimants might

resort, but also that the present judgment affords the

first opportunity appellants have had to discharge their

indebtedness by paying the amounts which this court

has found they owed, because it is the first time that a

tender of those amounts would effect a discharge of the

claims. The court has, it must be conceded, penalized

appellants for not paying to claimants on February 1,

1911, sixty per cent of the face of their claims, when

claimants would not accept that percentage and were

insisting—and insisting successfully in the lower court



—that they were entitled to payment of their claims

in toto. Why should appellants suffer for the delay

occasioned by claimants' insistence upon receiving an

amount to which they were not entitled, or why should

they reimburse claimants for a postponement of pay-

ment resulting from the error of the lower court? That

appellants should not be so penalized is, we submit,

firmly established. It is the unquestioned rule that,

after the property of an insolvent is in custodia legis,

interest will not be allowed on debts payable out of the

fund realized from the sale unless the fund has so in-

creased that interest may be paid to all creditors of

equal dignity; that "the delay in distribution" is held

to be "the act of the law" and "a necessary incident to

the settlement of the estate". It has been conclusively

determined that interest should not run in favor of one

creditor at the expense of another, while the law, acting

for all, is administering the assets; that, as between

creditors, no interest should be allowed during the

process of administration and the delay necessarily re-

sulting therefrom, because the assets are equitably their

assets, the administration is for their benefit, and the

delay is necessary to enable them to take action to pre-

sent their claims in proper form, as well as to enable the

court to effect a proper distribution. While it is true

that, in the ordinary case of money found to be owing,

—a situation usually covered in most of the states by

statutory provision—interest is allowed from the time

the obligation to pay matured and remained unpaid,

our case, as the authorities show, not onlj^ does not come



within tliat nile, but is governed by a distinct and well-

reoognized exception to it.

The leading case upon this subject is

Thomas v. Western Car Co., 149 U. S. 94, 116;

37 L. Ed. 663.

In that case, certain claims for car rentiil and for

damage sulTored by cars during the management of the

railroad under consideration, while operated by the

receiver, were held to be entitled to priority of payment
as against the bondholders. The car company insisted

in the lower court and in the Court of Appeals that it

was entitled to a larger amount on account of its claims

than that awarded by the Supreme Court. As to the

demand of the company for interest on these claims, the

Supreme Court, speaking through Mr. Justice Shiras,

said:

''The final matter of contention is the allowance
of interest. We think the court below was plainly
right in rejecting the car company's claim for in-

terest based upon the statute of Illinois, prescribing
interest at the rate of six per cent per annum for
moneys after they become due on 'any bond, bill,

promissor>^ note, or other instrument of writing'.

But the learned judge was of opinion that some al-

lowance of interest should be made, because of what
he deems to have been a vexatious and unreasonable
delay in the payment of what was justly due the car
company. As against this view of the case it is

urged that the delay was occasioned by resisting

demands made by the car company, which the re-

sult of the litigation shows were excessive, if not
extortionate.

"We cannot agree that a penalty in the name of

interest. should be inflicted upon the owners of the



mortgage lien for resisting claims which we have

disallowed. As a general rule, after property of

an insolvent passes into the hands of a receiver or

of an assignee in insolvency, interest is not allowed

on tlie claims against the funds. The delay in dis-

tribution is the act of the law; it is a necessary in-

cident to the settlement of the estate. Williams v.

American Bank, 4 Met. 323; Thomas v. Minot, 10

Gray 263. We see no reason in departing from this

rule in a case like the present, where such a claim

would be paid out of moneys that fall far short

of paying the mortgage debt.
'

'

In

American Iron <& Steel Mfg. Co. v. Seaboard Air

Line Railway et al.,

decided by the Supreme Court of the United States on

April 6, 1914, and reported in the Advance Sheets at

page 502, Mr. Justice Lamar, speaking for the cx)urt

in answer to a question certified to the Supreme Court

from the United States Circuit Court of Appeals for the

Fourth Circuit, said as follows:

ii * * * ^jj^ j|- ^g ^rue, as held in Tredegar Co.

V. Seaboard Air Line R. Co., 105 C. C. A. 501, 183

Fed. 290, that as a general rule, after property of

an insolvent is in custodia legis interest thereafter

accruing is not allowed on debts payable out of the

fund realized by a sale of the property. But that

is not because the claims had lost their interest-

bearing quality during that period, but is a neces-

sary and enforced rule of distribution, due tO' the

fact that in case of receiverships the assets are

generally insufficient to pay debts in full. If all

claims were of equal dignity and all bore the same
rate of interest, from the date of the receivership

to the date of final distribution, it would be im-

material whether the dividend was calculated on the



basis of the princiiial alone or of principal and in-

terest combined. But some of the debts might carry

a high rate and some a low rate, and hence in-

etjuality would result in the i)ayment of interest

which accrued during the delay incident to collect-

ing and distributing the funds. As this delay was
the act of the law, no one should thereby gain an
advantage or suffer a loss. For that and like rea-

sons, in ease funds are not sufficient to pay claims

of equal dignity, the distribution is made only on

the basis of the principal of the debt.
'

'

The portion of the opinion" above quoted was, it is

true, not necessary to the decision, but it is important

as showing a clear affirmance by the Supreme Court of

the principle applied in the Thomas case.

It was decided by the court that interest during a

receivership should be allowed on a claim for supplies

sold to a railway company in Virginia on thirty days'

credit (the claim, under the local law, having priority

over the bonded indebtedness) where, before the credit

period expired, the railway company, alleged to be

insolvent, was, on its own application, placed in the

hands of receivers whose appointment was continued

under a bill for foreclosure by tlie mortgage trustee,

and the property was subsequently returned to the rail-

way company upon the success of a plan to readjust the

bonded indebtedness, interest having been paid on the

bonds and floating indebtedness during the entire re-

ceivership. The fund being sufficient to pay interest to

all creditors, and practically all creditors except appel-

lant having been paid interest, the payment directed in

this case was clearly justified. In our case, the bond-

holders have never been, and never will be, paid more
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than a very small fraction of the principal of their

claims.

The Circuit Court of Appeals for the Fourth Circuit

had occasion to consider the same question in

Tredegar Co, v. Seaboard Air Line Ry. et al., 183

Fed. 289.

Judge Dayton, who delivered the opinion, said:

''This general rule, established by these and
very many other authorities, is, however, subject to

an exception where the property of an insolvent

debtor passes into the hands of a receiver or an
assignee in insolvency, in which case the delay in

distribution is held to be the act of the law and a
necessary incident to the settlement of the estate.

Thomas v. Western Car Co., 149 U. S. 95; 13 Sup.

Ct. 824; 37 L. Ed. 663; Grand Trunk Ry. Co. v.

Central Vt. Ry. Co. (C. C), 91 Fed. 569; Malcomson
V. Wappoo Mills (C. C), 99 Fed. 633, 635; Solo-

mons V. Am. B. & L. Ass'n (C. C), 116 Fed. 676;

State Trust Co. v. Kansas City P. & G. R. Co.

(C. C), 129 Fed. 455, bottom page 458.

"Under these authorities it appears from the rec-

ord before us that this case comes under this ex-

ception to the general rule touching the payment of

interest, and that the court below did not err in

disallowing interest from and after the appointment

of the receivers."

In

Grand Trunk Ry. Co. v. Central Vt. R. Co., 91

Fed. 569,

while discussing a similar problem, the court said;

*'Wlien the receivers were appointed, March 20,

1896, they were directed to pay claims for materials

and supplies that had accnied within six months
before. On May 29th, after, further payment was
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stayed for clasfiifieation of the claims. No one
moved for any inodificalion of Uie stay till .January

8, 18i)8. Since llien the stay has been modified from
time to time, ac^'ording to the situation of the claims
and eaniings as shown by the reports of the re-

ceivers, so as to allow the payment of 25 per cent,

of the face of the claims twice and 50 per cent. once.

The claimants now move for a furtlier modification

of tlie stay, or an order for the i)ayment of interest

on the claims. * * * In Thomas v. Car Co., 149

U. S. 95; 13 Sup. Ct. 824, this subject was con-

sidered, and a decree for the payment of interest

on such a claim in priority to mortgage liens was
revei-sed. In delivering the opinion of the court,

Mr. Justice Sliiras said

:

" 'As a general rule, after property of an in-

solvent passes into the hands of a receiver or of an
assignee in insolvency, interest is not allowed on

tlie claims against the funds. The delay in distri-

bution is the act of the law; it is a necessary in-

cident to the settlement of the estate. Williams v.

Bank, 4 Mete. (Mass.) 317, 323; Thomas v. Minot,

10 Gray. 263. We see no reason in departing from
this rule in a case like the present, where such a

claim would be })aid out of moneys that fall far

short of paying the mortgage debt.'

''This is such a case as that, and, according to

those principles, interest on these claims cannot

now be properly decreed. Motion denied."

In

People V. American Loan S Trust Co., 65 N. E.

(N. Y.) 200,

the Court of Appeals of New York was confronted with

the question here raised. We quote as follows from the

opinion of the court:

" * * * If the fund in the hands of the court

could have been distributed on the same day that

the receiver was appointed, no claim of interest
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could have arisen, for there would have been no
delay and no suspension of legal remedies. The de-

lay in distribution, however, was the act of the law
itself, and was essential for various purposes, and,

among others, to enable the creditors to prove their

claims. 'As a general rule, after property of an
insolvent passes into the hands of a receiver or of

an assignee in insolvency, interest is not allowed

on the claims against the funds.* Thomas v. Car
Co., 149 U. S. 116; 13 Sup. Ct. 824; 37 L. Ed. 663.

Interest should not run in favor of one creditor at

the expense of another, while the law, acting for all,

is administering the assets. If the assets are suffi-

cient to pay all. including interest, it must be paid,

for, as against the corjDoration itself, interest should

be allowed before the return of any surplus to the

stockholders. As between the creditors themselves,

however, no interest should be allowed during the

process of administration, and the delay neces-

sarily resulting therefrom, because the assets are

equitably their assets, the administration is for

their benefit, and the delay is necessary to enable

them to take action to present their claims in proper

form, as well as to enable the court to put the assets

in shape for distribution.

''As the decree of dissolution relates back to the

day when the court took possession of the assets,

the delay is not the act or omission of the corpora-

tion, which is civiliter mortuus, but is owing to the

law, and hence should operate neither to benefit nor

prejudice any creditor. Distribution should be made
as of the date when the delay began, for it was
not only caused by the law, but was necessary for

the protection of all classes of creditors. As between

the creditors themselves, therefore, interest ceases to

accrue upon their respective claims,whether preferred

or unpreferred, from the day when the corporation

let go and the court took hold. This rule is so simple

and easy of application that it will not only tend

to prevent litigation, but will stimulate all creditors

to frown upon delay and to promptly call the
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roceivcr to aoconnt. It will not induce preferred

creditors to rest easy in reliance upon the expecta-

tion that thoy will make money through the mis-

fortune of the corjjonition, and during the entire

period of administration receive interest at a greater

rate than they had contracted for."

The point here considered has been before the courts

of Texas in three different cases.

From

St. Loids Union Trust Co. v. St. Louis etc. Ry. Co.,

146 S. W. 348,

we quote as follows:

*'(6) The sixteenth assignment complains of

the allowance of legal interest on the claims from
the date of the order directing payment, because

the claims were open accounts. The only fund

to pay creditors was the fund from the sale; and
it being admittedly insufficient to pay all credi-

tors, and the general order of distribution of the

fund to creditors of November 9, 1908, not allow-

ing interest to all creditors from that date, these

particular creditors were not entitled to have
interest allowed on their claims. Atlanta Bank v.

Four States Grocer Co., 135 S. W. 1135; Gaston

& Ayers v. Campbell & Co., 141 S. W. 515."

In

Gaston S Ayres v. J. I. Campbell Co., 141 S. W.

515,

the question was determined in the following language:

a * * # Yov this reason the judgment hereto-

fore directed to be entered will be modified, so

as to direct the district court to render judgment
for the interveners, Gaston & Ayres, for the prin-

cipal of the note sued on, with interest as specified

in the note up to the date of the judgment, if
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the company shall be found to be solvent, together

with its attorney's fees; but, if said company
should be found to be insolvent, then interest should

be allowed up to the 14th day of February, 1908,

when the receivership proceedings began, and the

court is directed to enter judgment accordingly.

Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824,

37 L. Ed. 663; People v. Loan & Trust Co., 172

N. Y. 379, 65 N. E. 200; Brazelton & Johnson v.

J. I. Campbell Co. (Civ. App.) 108 S. W. 773;

First National Bank of Houston v. J. I. Campbell

Co., 52 Tex. Civ. App. 445, 114 S. W. 887; Atlanta

National Bank v. Four States Grocer Co. (Civ.

App.) 135 S. W. 1135."

The Court of Civil Appeals of Texas was also con-

fronted with the same problem in

Atlanta National Bank v. Four States Grocer Co.,

135 S. W. 1135.

We quote as follows from the opinion:

''The judgment in appellee's favor on account of

the notes sued on was for the sum of $7828.48,

In the motion attention is called to the fact that

$771.40 of that sum represented interest which ac-

crued on the principal of the notes after the appoint-

ment of the receiver. The correctness of the judg-

ment in this particular was challenged by a proper
assignment, which was overlooked by us when the

appeal was first considered. There is nothing in

the record suggesting a reason why the general rule

announced by the Supreme Court in Thomas v.

Western Car Co., 149 U. S. 116, 13 Sup. Ct. 824,

37 L. Ed. 663, as applicable in such cases, should

not be applied here.

''The motion for a rehearing, therefore, is

granted. The judgment of the court below in

appellee's favor will be further reformed so as to

adjudge a recovery in appellee's favor on account
of the notes for the sum of $7057.08, instead of
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for the sum of $7828.48, and, as so further reformed,

it will be affirmed."

We also cite in support of the rule thus laid down,
/ f (. cyC

Solomons v. Am. Bldg. & Loan Ass'u, M Fed. 509.

This court has decided that, as to the fund available,

claimants were entitled to $30,000; the trustee and its

successors, to the balance. Such a determination was

for the first time had on September 14, 1914. Neither

claimants nor appellants knew with certainty what their

rights were until that date. Then, for the first time,

could appellants make such payments and secure dis-

charge from their indebtedness. Why, indeed, to quote

from the language of Mr. Justice Shiras, in the Thomas

case, should it be held that **a penalty in the name

of interest should be inflicted upon the owners of the

mortgage lien for resisting claims which this court has

disallowed"! Why should the court, while determining

that $30,000 was the amount of diversion, and there-

fore the maximum fund to which claimants might resort,

add to that amount a sum in excess of $5000 under

the name of interest? It is submitted that appellants

should not be so penalized, and that interest should

only be made payable from the time that the judgment

herein appealed from is modified.

We fully appreciate that the court has given most

careful consideration to the two points urged by us in

our briefs as grounds for reversal of the decree in toto,

and which it has determined were not meritorious, but
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we cannot entirely ignore what we respectfully sub-

mit is a misconstruction of certain decisions of the

Supreme Court.

THE APPLICATION OF THE "DO EQUITY" KULE.

It is said in the opinion:

''The real basis upon which the preference rests

is thought to be the implied understanding of all

the parties that such debts are to be paid out of

the current income before the mortgage has any

claim thereto."

Authority for this principle is found in

Fosdick V. Schall, 99 U. S. 235;

Burnlmm v. Bowen, 111 U. S. 776;

St. Louis etc. R. R. v. Cleveland etc. R. R., 125

U.S. 658;

Southern Ry. Co. v. Carnegie Steel Co., 176 U. S.

257.

These cases abundantly support the quotation from

the opinion set forth above. From this principle, how-

ever, the court has deduced that, since the current income

constitutes a trust fund, and since the mortgagee in

taking his security impliedly agrees that laborers and

materialmen may first be paid out of this fund, creditors

have a definite and unassailable right in the corpus

of the railroad property ahead of the trustee, if the

company, as distinguished from the trustee, diverts

this income to which claimants are entitled to look.

No one of the cases cited in the opinion is authority

for this conclusion, and it is distinctly said in Fosdick v.

Schall, supra:
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"The mortgagee has his strict rights which he
may enforce in the ordinary way. If he asks no
favors lie need grant none. But if he calls upon
a court of chancery to put forth its extraordinary
powers and grant him purely ecjuitable relief, he
may with propriety be required to submit to the

operation of a rule which always applies in such
cases, and do equity in order to get equity. The
appointment of a receiver is not a matter of strict

right. Such an application always calls for the

exercise of judicial discretion; and the chancellor

should so mold his order that, while favoring one,

injustice is not done to another. If this cannot

be accomplished, the application should ordinarily

be denied."

And the other cases cited in our brief make the

allowance depend entirely upon the *'do equity" rule,

so clearly pointed out in Fosdick v. Schall, as the true

principle.

It seems to us that the fallacy in the reasoning of

the opinion is that it makes the trustee responsible for

the acts of the mortgagor over which it has no control,

and as to which it has assumed no responsibility. The

trustee has impliedly agreed to restrict the scope of

its lien. It has not agreed to indemnify creditors for

the misconduct of the mortgagor. The trustee was

under no obligation to, and, in fact, it had no right

to, supervise the expenditures of the railway company,

and it is only concerned in such expenditures when,

as a suitor before a chancellor, it may, as a condition

of obtaining relief, be required to rectify improper

conduct by the company, through which it has benefited.

It is clear that it can be made to forego its unrestricted
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lien upon the corpus of the property only as a result

of some equitable principle, and we know of no such

principle and find none indicated in the opinion of the

court, excejot the one that "he who seeks equity must

do equity".

To say that income is a trust fund to which creditors

have the first right to resort, and to argue from that

basis that if someone other than the trustee misuses

that fund the trustee must indemnify claimants out of the

corpus of the joroperty, sanctions the application of a

rule which we feel is open to serious and legitimate

criticism; and it is submitted that, in view of the im-

portance of the question involved and the state of the

authorities dealing with it, it would be proper for the

court to afford us an additional opportunity for the

presentation of our views.

THE TIME OF DIVERSION.

The court has found, against our contention, that

the time at which a diversion occurred is immaterial.

As we read the opinion, it concedes that in the cases

already determined in the federal courts in which this

subject has been considered, the principle for which

we contend has been applied, but that it should not

be applied in this case. We feel that this rule ignores

the very basis of the theory of diversion, opens the

door to the greatest abuses when actually applied,

and we believe that, when all phases of the rule are
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appreciated, the court will hesitate to give to it the

unqualified approval expressed in the opinion.

We respectfully request that the court set aside the

decision already given in this case, and afford us an

opportunity for a discussion of the questions here raised.

Edward J. McCutchen,

Gavin McNab,

A. Crawford Greene,

Attorneys for Intervenors, Appellants

and Petitioners.

McCutchen, Olney & Willard,

Of Counsel.

Certificate of Counsel,

I hereby certify that I am of counsel for inter-

venors, appellants and petitioners, in the above-entitled

cause and that, in my judgment, the foregoing petition

for a rehearing is well-founded in point of law as in

fact, and that said petition is not interposed for delay.

A. Crawford Greene,

Of Counsel for Intervenors,

Appellants and Petitioners.
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